Farm Security and Rural Investment Act of 2002
(Summary of Selected Provisions)

% by Neil E. Harl’

I. Commodity Programs
A. Generd
1. Effectivedate

The commodity provisionsin the 2002 Act are effective with the 2002 crop year of each
covered commodity through the 2007 crop year.
Act Sec. 1108.

2. Conditions for receiving direct and counter-cyclical payments

The conference agreement rejected both the House and Senate provisions on sharing of
payments between landlord and tenant and stipulated that “ The Secretary shall provide
adequate safeguards to protect the interests of tenants and sharecroppers’ with the
Secretary directed to provide “for the sharing of direct payments and counter-cyclical
payments among the producers on afarm on a fair and equitable basis.

Act Sec. 1105(d), (e).

The 2002 Act also requires, as conditions for receipt of direct and counter-cyclic
payments, that producers¥a

a. Comply with applicable conservation requirements.
b. Comply with applicable wetland requirements.

c. Comply with the planting flexibility requirements of Section 1106 of the Act (asto
permitted crops on base acres on afarm).

d. To use base acres and peanut acreage for agricultural and conserving uses, not for
non-agricultural commercial or industrial use.

e. Effectively control various weeds and maintain the land in accordance with “sound
agricultural practices.”
Act Sec. 1105(a)(2).
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The Act provides that atransfer or change in the interest of producers on afarmin
base acres for whichdirect or counter-cyclical payments are made resultsin
termination of the payments unless the transferee or owner agrees to assume the
obligations of participation in the program. If a producer dies or becomes
incompetent, the Secretary is to prescribe in regulations how the payments are to be
made.

Act Sec. 1105(b).

3. Establishing payment yield

The Secretary is required to establish payment yields for each farm for each covered
commodity for the purpose of making direct payments and counter-cyclical payments.
Act Sec. 1102(a).

Theyield for afarm, in general, is the payment yield established for the 1995 crop of the
covered commodity as adjusted by the Secretary to account for any additional yield
payments made with respect to the crop.

Act Sec. 1102(b).

If no yield is available, the Secretary is to establish an appropriate payment yield taking
into account the payment yields applicable to the commodity for smilar farmsin the area
but before the yields are updated to reflect the actual yield per planted acre for 1998
through 2001.

Act Sec. 1102(c).

The payment yield for afarm for an oilseed is to equal the product of the following¥a
a. The average yield for the oilseed for the 1998 through 2001 crops and

b. The ratio resulting from dividing the national average yield for the oilseed for the
1981 through 1985 crops by the national average yield for the oilseed for the 1998
through 2001 crops.

Act Sec. 1102(d)(2).

In the event the yield per planted acre for a crop of an oilseed for a farm for any of the
1998 through 2001 crop years was less than 75 percent of the county yield for that
oilseed, the Secretary isto assign ayield for that crop year equal to 75 percent of the
county yield for purposes of determining the average yield for the 1998 through 2001
crop years.

Act Sec. 1102(d)(3).

If the owner of afarm elects to update the crop acreage base for all covered commodities
using the average of the planted and prevented from planting acreage for 1998 through
2001, the owner has a one-time opportunity to elect to partially update the payment
yields that would be used in calculating any counter-cyclical payments for covered



commodities on the farm. If yields are updated for counter-cyclical payments for one
covered commodity, yields must be updated for all covered commodities on the farm.
Act Sec. 1102(e)(1).

In the event the owner of afarm elects to update yields for payments, the counter-cyclical
payment yield for a covered commodity is to equal the yield determined under either of
the following¥a

a. The sum of the payment yield applicable for direct payments for the covered
commodity on the farm and 70 percent of the difference between the average yield
per planted acre for the crop of the covered commodity on the farm for 1998 through
2001 crop years and the payment yield applicable for direct payments for the covered
commodity on the farm, or

b. 93.5 percent of the average yield per planted acre for the crop of the covered
commodity for the farm for the 1998 through 2001 crop years, excluding any crop
year in which the acreage planted to the crop of the covered commodity was zero.
Act Sec. 1102(e)(3).

The owner of afarm may not elect one method for one covered commodity and the other
method for other covered commodities on the farm.
Act Sec. 1102(e)(5).

If the yield per planted acre for a crop of the covered commaodity for a farm for any of the
1998 through 2001 crop years was less than 75 percent of the county yield for that
commodity, the Secretary isto assign ayield for that crop year equal to 75 percent of the
county for the purpose of determining the average yield.

Act Sec. 1102(e)(4).

The Conference Report (but not the statute) states that the Secretary is to recognize that
producers planting crops for grazing that will be included as base acreage may be unable
to furnish production evidence similar to that furnished by producers who harvest crops
for grain. For those owners intending to partially update a crop’s counter-cyclica yield
in that situation, the Secretary is to equitably determine the yield on the grazed acreage to
be used for purposes of proven yields by either assigning ayield based on the actual
production for that year on similar farms that harvested grain or other method determined
appropriately by the Secretary.

Conf. Report on Act Sec. 1102.

. Establishment of base acres and payment acres for afarm

For the purpose of making direct and counter-cyclical paymentsto afarm, the Secretary
isto give an owner of the farm an opportunity to elect the method by which the base
acres of al covered commodities on the farm are to be determined.

Act Sec. 1101(a)(1).



Subject to the provision requiring the base acreage to be determined based on a four-year
average, including the years in which the crop was not planted, and the treatment of
multiple plantings or prevented planting on the same acreage, owners are to use the four-
year average of the following¥a

a. Using the acreage planted on the farm to covered commodities for harvest, grazing,
haying, silage or other similar purposes for the 1998 through 2001 crop years
including any acreage on the farm; any acreage that the producers were prevented
from planting to covered commodities because of drought, flood or other natural
disaster or other condition beyond the control of the producers, as determined by the
Secretary, or

b. Contract acreage that would be used to calculate the fiscal year 2002 production
flexibility contract payments and the four-year acreage for each oilseed produced on
the farm for the 1998 through 2001 crop years.

Act Sec. 1101(a)(1)(A).

Note that the Conference Report states the above differently¥a

“Subject to the provision requiring the base acreage to be determined based on a
four-year average, including the years in which the crop was not planted, and the
treatment of multiple plantings or prevented planting on the same acreage, owners
may choose the farm’s acreage base by either: (1) using the acreage planted on the
farm to covered commodities for harvest, grazing, haying, silage, or other similar
purposes for the 1998 through 2001 crop years including any acreage on the farm
that the producers were prevented from planting to covered commodities because of
drought, flood, or other natural disaster, or other condition beyond the control of the
producers, as determined by the Secretary or (2) contract acreage that would be used
to calculate the fiscal year 2002 production flexibility contract payments and the
four-year average for each oilseed produced on the farm in the 1998 through 2001

crop years.”
Conf. Report under Act Sec. 1101(a).

The Secretary is not to exclude any crop year in which a covered commodity was not
planted for purposes of determining a four-year average.
Act Sec. 1101(a)(2)(B).

The owner of afarm may increase the eligible acreage for an oilseed on the farm by
reducing the production flexibility contract acreage for one or more covered commodities
on an acre-for-acre basis, except that the total base acreage for each oilseed on the farm
may not exceed the four-year average of each oilseed.

Act Sec. 1101(a)(2)(C).

For the purposes of determining the four-year average of acreage planted or prevented
from being planted during the 1998 through 2001 crop years to covered commodities,
acreage that was planted or prevented from being planted that was devoted to another
covered commodity in the same crop year may only be used in the base calculation after



the owner determines whether the initial commodity or the subsequent commaodity, but
not both, will be used.
Act Sec. 1101(a)(4).

As soon as practicable after enactment, the Secretary is to provide notice to owners of
farms regarding their opportunity to make the applicable base election. The noticeisto
include¥a

a. Notice that the opportunity of an owner to make the election is being provided only
once and

b. Information regarding the manner in which the election must be made and the time
periods and manner in which notice of the election must be submitted to the
Secretary.

Act Sec. 1101(b)(1).

The owner may make an election of base acres only once and must provide notice of the
election to the Secretary within the time period and in the manner prescribed by the
Secretary.

Act Sec. 1101(b)(2).

If an owner fails to make an election of base acreage, or fails to notify the Secretary, the
owner is deemed to have chosen base acres reflecting the production flexibility contract
acreage, plus oilseeds if applicable.

Act Sec. 1101(c).

The election made by the producer appliesto all covered commodities on the farm.
Act Sec. 1101(d).

The Secretary isto provide for an appropriate adjustment in the base acres for covered
commodities for afarm whenever land under a conservation reserve contract expires, is
voluntarily terminated or is released by USDA.

Act Sec. 1101(e)(1).

For the crop year in which a base acre adjustment is first made, the farm owner isto elect
to receive either direct payments and counter-cyclic payments with respect to the acreage
added to the farm or a prorated payment under the conservation reserve contract, but not
both.

Act Sec. 1101(e)(2).

Payment acres for both the direct and counter-cyclical payments are to equal 85 percent
of the base acres.
Act Sec. 1101(f).

The sum of base acres, base acres for peanuts, and acreage enrolled in CRP, WRP and
other conservation programs which restrict or prohibit the production of an agricultural



commodity cannot exceed the actual cropland acreage on the farm. If it does, the
Secretary is to reduce the base acres so that the total does not exceed the actual cropland

acreage.
Act Sec. 1101(g)(2).

The owner of the farm is to be given the opportunity to select the base acres against
which the reduction is to be made.
Act Sec. 1101(g)(3).

The owner of afarm may reduce, at any time, base acreage for any covered commodity
for the farm provided the reduction of base acreage is permanent.
Act Sec. 1101(h).

The Conference Report states that the Secretary is to allow owners of a farm who did not
hold a production flexibility contract under the FAIR Act of 1996 to elect to calculate
base acreage for planting history on the farm for crop years 1998-2001. Theintentisto
provide the opportunity to update base acreage to reflect a more recent planting history,
to allow owners not holding production flexibility contracts to receive farm program
benefits under the 2002 Act and to allow owners holding production flexibility contracts
the opportunity to retain their base acreage and add oilseedsin a “ limited manner.”

The Conference Managers expect the Secretary to recognize that, although the owner of
the farm will be alowed the opportunity to make the applicable base election under
Section 1101, it is important that other producers on the farm be notified of the acreage
options available to the owner. Therefore, in addition to providing notice to the owner of
the farm, notice is to also be provided to operators or producers on the farm of the
owner’s opportunity to elect the method in which to calculate base acres.

The Conference Maregers are aware that production flexibility contract acreage was not
protected on acreage enrolled in the CRP during CRP signup 15 or later. The Conference
mangers intend that the Secretary develop a method that provides for the restoration of
base acreage on farms that permanently reduced contract acreage because of CRP
enrollment. Since soybeans and other oilseeds did not have contract acreage prior to the
2002 Act, the Secretary is expected to treat soybeans and other oilseeds in a manner
similar to and consistent with other covered commodities.

Conf. Report under Act Sec. 1101.

B. Payments available under the Act

1. For easy reference, the commodity loan rates, direct payments and target price levels are
shown in Table 1.



Table1l. Commodities

Loan Rates, Direct Payments and Target Prices for Covered Commodities
Direct -
Loan Rate Payment Target Price
2002-2003 2004-2007 2002-2007 2002-2003 2004-2007

Corn (bu) $1.98 $1.95 $0.28 $2.60 $2.63
Sorghum (bu) $1.98 $1.95 $0.35 $2.54 $2.57
Barley (bu) $1.88 $1.85 $0.24 $2.21 $2.24
Osats (bu) $1.35 $1.33 $0.024 $1.40 $1.44
Whest (bu) $2.80 $2.75 $0.52 $3.86 $3.92
Soybeans (bu) $5.00 $5.00 $0.44 $5.80 $5.80

2. Direct payments

Direct payments are to be made to eligible producers on farms for which payment yields
and base acres are established for each of the 2002 through 2007 crop years at the
payment rates shown in Table 1.

Act Sec. 1103(a), (b).

The amount of the direct payment is to equal the product of the payment rate of the
applicable base crop, the payment acres and the payment yield.
Act Sec. 1103(c).

For 2002, the Secretary is directed to make payments as soon as practicable after the date
of enactment of the Act; for 2003 through 2007 the direct payments are not to be paid
before October 1 of the calendar year in which the crop of the covered commodity is
harvested.

Act Sec. 1103(d)(1).

A producer may elect to receive up to 50 percent of the direct payment in advance for any
of the 2003 through 2007 crop years. The payments may be made in any month during
the period beginning on December 1 of the calendar year before the calendar year in
which the crop of the covered commaodity is harvested through the month the payment
would otherwise be made. The producer may change the selected month for a subsequent
crop year by providing advance notice to the Secretary.

Act Sec. 1103(c)(2).

If aproducer who receives an advance direct payment ceases to be a producer or changes
shares before the date the remainder of the direct payments are to be made, the producer
must repay the applicable amount of the advance payment.

Act Sec. 1103(c)(3).

The Conference Managers state in the Conference Report that the Managers are aware
that producers that elect to receive up to 50 percent of an advarce direct payment might



cease to be a producer on the farm before the date the remainder of the direct payment is
made. The Managers assume the Secretary recognizes that different reasons exist for a
producer ceasing to be a producer on afarm. Those reasons would include bankruptcy,
foreclosure and similar situations that would preclude the producer from repaying the
advance direct payment. Specifically, the Managers would not intend for this provision
to apply in situations where a producer with winter wheat harvested a crop or failed to
harvest the crop for weather-related reasons beyond their control and the acreage was
subsequently under the control of another producer that intended to plant a subsequent
crop, or other similar situations. Conversely, the Managers expect that there are a
number of situations where the producer receiving the advance direct payment ceases to
be a producer on the farm and should refund the advance direct payment.

Conf. Report under Act Sec. 1103.

Note on constructive receipt: whenever federal farm program payments are payable at
the election of the owner or producer in an earlier taxable year, asin the case in the 2002
Act, the Internal Revenue Service has asserted the doctrine of constructive receipt to
make the payments taxable in the earliest year the payments could have been received
even though the election to receive the funds earlier was not made. E.g., Rev. Rul. 68-44,
1968-1 C.B. 191. A similar situation existed under the FAIR Act of 1996 and Congress
enacted legidation in 1998 making payments under that legislation not subject to
constructive receipt. Pub. L. No. 105-277, Sec. 2012, 105™ Cong., 2d Sess. (1998).
Similar legidation to Pub. L. No. 105-277 is recommended to the Congress.

. Counter-cyclical payments

Counter-cyclical payments are to be made to producers on farms for which payment
yields and base acres are established with respect to a covered commodity whenever the
“effective” priceis less than the “target” price.

Act Sec. 1104(a).

The “effective” price for a covered commodity is equal to the sum of (1) the higher of the
national average market price during the 12- month marketing year for the commodity or
the national average loan rate for a marketing assistance loan for the commodity and (2)
the payment rate for direct payments for the commodity.

Act Sec. 1104(b).

The loan rate and target price appear in Table 1.
Act Sec. 1104(c).

The payment rate for counter-cyclical paymentsis equal to the difference between the
target price and the effective price for the commodity.
Act Sec. 1104(d).

The payment amount for counter-cyclical payments is the product of the payment rate,
the payment acres and the payment yield or updated payment yield, depending upon the
election of the owner of the farm.



Act Sec. 1104(e).

The counter-cyclical payments are to be made “as soon as practicable” after the end of
the 12-month marketing year for the covered commodity.
Act Sec. 1104(f)(1).

If the Secretary estimates that counter-cyclical paymentswill be required, the Secretary is
to give producers the option to receive partia payments. For partia payments for any of
the 2002 through 2006 crop years, the first partial payment for the crop is to be made not
earlier than October 1 and, to the maximum extent practicable, not later than October 31
of the calendar year in which the crop is harvested. The second partial payment isto be
made not earlier than February 1 of the next calendar year. The third and final partial
payment is to be made as soon as practicable after the end of the 12- month marketing
year for the covered commodity.

Act Sec. 1104(f)(3)(A).

For the 2002 through 2006 crop years, the first partial payment may not exceed 35
percent of the projected counter-cyclical payment for the covered commodity for the crop
year. The second partial payment may not exceed the difference between 70 percent of
the revised projection of the counter-cyclical payment for the crop of the covered
commodity and the amount of the first partial payment. The final payment is to equal the
difference between the actual counter-cyclical payment to be made to the producer and
the amount of the first and second partial payments.

Act Sec. 1104(f)(4)(A).

For the 2007 crop year, the first partial payment is to be made after completion of the first
six months of the marketing year and the second and final partia payments are to be
made as soon as practicable after the end of the 12-month marketing year for the covered
commodity.

Act Sec. 1104(f)(3)(B).

The first partial payment, for the 2007 crop year, may not exceed 40 percent of the
projected counter-cyclical payment. The final payment is to equal the difference between
the actual counter-cyclical payment to be made to the producer and the amount of the
partial payment.

Act Sec. 1104(f)(4)(B).

The producer must repay the amount, if any, by which the partial payments exceed the
counter-cyclical payment to be made in that crop year.
Act Sec. 1104(f)(5).

C. Required producer agreement
Before producers may receive direct payments or counter-cyclical payments, the producers

must agree, in exchange for the payments, to comply with applicable conservation
requirements, applicable wetland protection requirements, planting flexibility requirements,



use the base acres for an agricultural or conserving use and not for a non-agricultural
commercia or industrial use and, on non-cultivated land attributable to the base acres,
control noxious weeds and otherwise maintain the land in accordance with sound agricultura
practices.

Act Sec. 1105(a)(1).

The Secretary, at the request of the transferee or owners, may modify these requirements if
the modifications are consistent with the objectives of this provision.
Act Sec. 1105(a)(3).

A transfer of or change in the interest of a producer in base acres for which direct or counter-
cyclical payments are made is to result in the termination of the payments with respect to
base acres unless the transferee or owner agrees to assume al obligations under conservation,
wetlands, planting flexibility, agriculture land use provisions and noxious weed control
provisions. The termination date is determined by the Secretary.

Act Sec. 1105(b)(1).

The Conference Report states that when there is a transfer (or change in) the interest of a
producer in base acres for which direct or counter-cyclical payments are made, the intent is
that the time frame for the succession to occur isto be “farmer-friendly.”

Conf. Report Under Act Sec. 1105(a).

If aproducer entitled to adirect or counter-cyclical payment dies, becomes incompetent or is
otherwise unable to receive payment, the payments are to be made as provided in regulations.
Act Sec. 1105(b)(2).

A producer who receives direct payments, counter-cyclical payments or marketing loan
benefitsis required to submit annual acreage reports with respect to all land on the farm.
Act Sec. 1105(c).

The Conference Report states that acreage reports provide important information for assisting
in determining the eligibility of land to be accepted into the CRP. The Managers are aware
that, in prior years, penalties have been imposed on producers submitting acreage reports
found later to be inaccurate. The Managers understand that, under prior acreage limiting and
acreage reduction programs, there was a need for very accurate reporting. However, under
the 2002 Act, with the exception of determining the amount of fruits, vegetables and wild
rice planted on base acreage, there is no need or requirement for that level of accuracy.
Therefore, the Managers do no intend for any penalty to be applicable to inaccurate acreage
reportson covered commodities or peanuts provided the producer has made a good faith
effort accurately to report acreage.

Conf. Report Under Act Sec. 1105(c).

The Secretary is to provide “adequate safeguards’ to protect the interests of tenants and

sharecroppers.
Act Sec. 1105(d).
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Direct and counter-cyclical payments are to be shared among producers on a farm on afair
and equitable basis.”
Act Sec. 1105(e).

. Planting flexibility

In genera, any commodity or crop may be planted on base acres on afarm.
Act Sec. 1106(a).

However, the planting of fruits and vegetables produced on trees or other perenniasis
prohibited on base acres and the planting of fruits, vegetables (other than lentils, mung beans
and dry peas) and wild rice is prohibited on base acres unless the commaodity, if planted, is
destroyed before harvest.

Act Sec. 1106(b).

Those restrictions do not apply¥a

1. Inany region where there is a history of double-cropping of covered commodities with
the commaodities specified in the Act Sec. 1106(b);

2. Onafarm with ahistory of planting the commodities specified in the Act Sec. 1106(b)
except that direct payments and counter-cyclical payments are to be reduced by an acre
for acre planted to such an agricultural commodity; or

3. Onafarm with a planting history of acommodity specified in the Act Sec. 1106(b)
except that the quantity planted may not exceed the average annual planting history of the
commodity on the farm in the 1991-1995 period or 1998-2001 crop years (excluding crop
years in which no plantings were made) and direct payments and counter-cyclical
payments are reduced by an acre for each acre planted to such agricultural commodity.
Act Sec. 1106(c).

For the 2002 crop year, if the calculation of base acres results in total base acres for afarmin
excess of the contract acreage for the farm that was used to calculate the fiscal year 2002
payment, the planting of fruits, vegetables and wild rice on new base acresis alowed,
provided the direct and counter-cyclical payments for the 2002 crop year are reduced on an
acre-for-acre basis.

Act Sec. 1106(d).

. Payment authority under the FAIR Act of 1996
The authority to make production flexibility contract payments under the FAIR Act of 1996
isterminated as of the date of enactment of the 2002 Act unless requested by a producer who

is a party to the contract.
Act Sec. 1107(a).
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In that event, the amount of the producer’s direct payment for fiscal year 2002 is reduced by
the amount of the production flexibility contract payment.
Act Sec. 1107(b).

F. Marketing assistance loans
1. Eligibility

Non recourse marketing assistance loans are to be made available for producers for
commodities produced on the farm including extra long staple cotton, wool, mohair,
honey, dry peas, lentils and small chick peas for each of the 2002 through 2007 crop
years.

Act Sec. 1201(a).

Producers on afarm are eligible for a marketing assistance loan for any quantity of aloan
commodity produced on the farm.
Act Sec. 1201(b).

The Conference Report states that loan commodities harvested for hay and silage and
unshorn pelts are eligible only for a loan deficiency payment.
Conf. Report Under Act Sec. 1201.

Producers that would otherwise be eligible but for the fact that the covered commodity is
commingled with covered commaodities of other producers in facilities unlicensed for the
storage of commodities are eligible if the producer obtaining the loan agrees to redeem
the loan collateral immediately.

Act Sec. 1201(c).

Producers are required to comply with applicable conservation requirements and
applicable wetland protection requirements as a condition to receiving marketing loan
assistance.

Act Sec. 1201(d).

Authority for marketing assistance loans under the FAIR Act of 1996 cannot be used for

the 2002 crop of loan commodities.
Act Sec. 1201(e).

The Conference Report states that, beginning with the 2002 crop, the Managers intend for

marketing loan and loan deficiency program benefits to be made available for al farms
producing loan commodities regardless of whether the farm does or does not have base

acreage.
Conf. Report Under Act Sec. 1201.
2. Loanrates

The loan rates are as shown in Table 1.
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Act Sec. 1202.

The Conference Report states that the Managers anticipate that the Secretary will take
advantage of the change in national average loan rates to review and adjust, as
appropriate, the county loan rates.

To the extent practicable, for purposes of making loans and loan deficiency payments, the
Secretary should designate loan rates “in those units that are consistent with the units in
common usage in the industry.”

The Conference Report also states that the provision for non-graded wool be made
available for wool that has not been objectively measured for fiber diameter (micron) and
yield. Documentation of objective measurement is commonly known as a core test,
which is available through laboratory analysis. It isthe intent of the Managers that the
Secretary provide the graded wool rate to wool that meets the terminology used by the
wool industry to define graded wool, such as core tested.

Conf. Report Under Act Sec. 1202.

. Term of loans

The term for marketing assistance loans is nine months beginning on the first day of the
first month after the month in which the loan is made.
Act Sec. 1203(a).

The Secretary may not extend the term of a marketing assistance loan.
Act Sec. 1203(b).

. Repayment of loans

Producers of 1oan rate commodities (other than upland cotton, rice and extralong staple
cotton), including wheat, corn, grain sorghum, barley, oats, soybeans, other oilseeds, dry
pess, lentils, small chickpeas, wool, mohair and honey, are to repay a marketing
assistance loan at arate that is the lesser of the loan rate for the commodity plus interest
or arate that the Secretary determines will minimize forfeitures, accumulations of stocks,
and storage costs; will allow the commodity to be marketed feely and competitively; and
will minimize discrepancies in marketing loan benefits across state boundaries and
county boundaries.

Act Sec. 1204(a).

Producers of upland cotton and rice are to repay a marketing assistance loan at a rate that
isthe lesser of the loan rate for the commaodity plus interest or the prevailing “world
market price’ (adjusted to U.S. quality and location), as determined in accordance with
Section 163 of the FAIR Act of 1996.

Act Sec. 1204(b).
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Producers of extralong staple cotton can repay a marketing assistance loan at the loan
rate plus interest as determined in accordance with Section 163 of the FAIR Act of 1996.
Act Sec. 1204(c).

The Secretary is to prescribe by regulation the formula to determine the prevailing world
market price for upland cotton and rice and a mechanism to announce the price
periodically.

Act Sec. 1204(d).

5. Beneficid interest

For the 2001 crop only, in the case of a producer who marketed or lost beneficial interest
before repaying the loan, the Secretary isto permit the producer to repay the loan at the
appropriate repayment rate that was in effect for the loan commodity as of the date the
producer lost beneficial interest if the Secretary determines the producer acted in good
faith.

Act Sec. 1204(f).

6. Conference Report on minor crop loan and repayment rates

The Conference Report states that, in determining loan repayment rates for loan
commodities other than upland cotton and rice, the Secretary isto consider alternative
methodologies, including establishing the Posted County Prices for grains and oilseeds at
levels that reflect market prices at both terminal markets for counties with two terminal
markets. The Secretary is expected to determine whether assigning equal weight to two
terminal markets will better reflect local market prices than the current system of using
the higher of the two terminal markets to establish the Posted County Price.

In implementing the marketing assistance loan for minor oilseeds, the Secretary is
expected to establish a single sunflower loan rate in each county for oil-type, confection
and other-type sunflowers combined. The Secretary is also expected to continue to
announce weekly loan repayment rates for sunflowers reflecting local market prices that
minimize potentia loan forfeitures. Accordingly, sunflower seed loan repayment rates
should reflect oil-type sunflower seed local market prices.

The Conference Report notes that a marketing assistance |oan program has been
established for pulse crops—dry peas, lentils and small chickpeas. The loan rate for dry
peas is based on U.S. feed pea prices; the |oan rate for lentils is based on the price of U.S.
No. 3 lentils; and the loan rate for small chickpeas is based on the prices of chickpeas that
drop below a 20/64 screen. Accordingly, the Secretary is expected to calculate regional
pulse loan rates and repayment rates based on the prices of feed peas, No. 3 lentils and
chickpeas that drop below a 20/64 screen.

Conf. Report Under Act Sec. 1204.

G. Loan deficiency payments
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The 2002 Act provides for the continuation of loan deficiency payments to producers who,
although dligible for a marketing assistance loan, agree to forego a loan in favor of receiving
an LDP.

Act Sec. 1205(a)(1).

Non-graded wool in the form of unshorn pelts, hay and silage derived from aloan
commodity are not eigible for a marketing assistance loan. However, the commodities are
eligible for loan deficiency payments when unshorn pelts, hay or silage are derived from a
loan commodity.

Act Sec. 1205(a)(2).

The loan deficiency payment is determined by multiplying the payment rate by the quantity
of the loan commodity produced, excluding any commodity for which the producer obtained
aloan.

Act Sec. 1205(b).

The payment rate is the amount by which the loan rate exceeds the rate at which the loan may
be repaid.
Act Sec. 1205(c)(1).

The loan deficiency payment for unshorn pelts is based on the rate in effect for ungraded
wool and the LDP for hay and silage is based on the loan commodity from which the hay and
are derived.

Act Sec. 1205(c)(2), (3).

Loan deficiency payments do not apply to long staple cotton.
Act Sec. 1205(d).

A loan deficiency payment rate is to be based on the date the producer requests the payment.
Act Sec. 1205(e).

For the 2002 crop of wool, mohair, honey, dry pesas, lentils and small chickpeas (the “first-
time” loan commodities) that would be eligible for a LDP except for the fact that the
producer lost beneficial interest in the crop prior to the date of publication of the regulations
implementing this provision, the producers are eligible for a LDP payment as of the date the
producer marketed or otherwise lost beneficial interest in the crop.

Act Sec. 1205(f)(1).

The legidation provides for loan deficiency payments on crop year 2001 commoditieson
farms that do not have an AMTA contract. The Secretary is to make payment on the date the
producer marketed or lost beneficial interest in the loan commodity or the date the producer
requested payment.

Act Sec. 1205(f)(2).

H. Paymentsin lieu of LDPs for grazed acreage
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For the 2002 through 2007 crop years, for a producer who would be eligible for a LDP for

wheat, barley or oats, but who elects to use acreage planted to wheat, barley or oats for the
grazing of livestock, a LDP payment may be made if the producer enters into an agreement
to forego any other harvesting of the wheat, barley or oats on that acreage.

Act Sec. 1206(a)(1).

Likewise, for the 2002 through the 2007 crop years, a producer on a farm who uses acreage
planted to triticale for the grazing of livestock may receive a LDP if the producer enters into
an agreement to forego any other harvesting of triticale on that acreage.

Act Sec. 1206(a)(2).

The amount of payment is equal to the amount determined by multiplying the LDP payment
rate in effect, as of the date of the agreement, for the county in which the farm is located, by
the payment quantity (determined by multiplying the quantity of the grazed acreage on the
farm with respect to which the producer elects to forego harvesting of wheat, barley or oats
and the payment yield in effect for the calculation of direct payments with respect to that loan
commodity on the farm or, in the case of afarm without a payment yield for that loan
commodity, an appropriate yield established by the Secretary).

Act Sec. 1206(b)(1).

A similar formulais prescribed for the triticale LDP.
Act Sec. 1206(b)(2).

The Conference Report states that, for purposes of determining the LDP on triticale acreage,
the Secretary is to take into account the predominate class of wheat grown in the county in
which the farm is located.

Conf. Report Under Act Sec. 1206(b)(2).

The legidlation makes it clear that, for the 2002 through the 2007 crops of whest, barley, oats
or triticale planted on acreage that the producer elects to use for the grazing of livestock, the
producer is not eligible for a Federal Crop Insurance Act indemnity.

Act Sec. 1206(d).

Special marketing loan for upland cotton

Through July 31, 2008, the special marketing loan provisions for upland cotton remain
unchanged including provisions relating to cotton user marketing certificates, special impact
guota and the limited global import quota for upland cotton.

Act Sec. 1207.

Special competitive provisions for extra long staple cotton
Through July 31, 2008, the special competitive provisions for extralong staple cotton remain
unchanged including provisions relating to the competitiveness program, payments under the

program, eligibility and the amount and form of payment.
Act Sec. 1208.
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K. Recourse loans for high moisture feed grains and seed cotton and other fibers.

The availability of recourse loans for high moisture feed grains and seed cotton remains
unchanged for the 2002 through 2007 crops. Loans are determined by multiplying the
acreage in a high moisture state on the farm by the lower of the farm program payment yield
used for counter-cyclical payments or the actual yield.

Act Sec. 1209.

L. Dairy
1. Milk Price Support Program

The Milk Price Support Program is authorized from June 1, 2002, through December 31,
2007, at arate of $9.90/cwt on a 3.67 percent milk fat basis.
Act Sec. 1501(a), (b).

The purchase prices for butter and nonfat dry milk powder may be alocated so as to
minimize expenditures from the Commodity Credit Corporation. The Secretary may
modify purchase prices for butter and nonfat dry milk not more than twice per year.
Act Sec. 1501(d).

2. National dairy market loss payments

The legidlation establishes a national payment program using a payment formula under
which participating dairy producers will receive monthly payments equal to 45 percent of
the difference between $16.94 and the price per hundredweight of Class | fluid milk in
Boston under the applicable federal milk marketing order. No payments will be made for
months during which the fluid milk price in Boston is $16.94 or higher.

Act Sec. 1502(b), (c).

Producers on a*“single dairy operation” may receive payments on no more than 2.4
million pounds of milk marketed per year
Act Sec. 1502(d)(2).

The Secretary is to issue regulations to insure that a producer does not “reconstitute” a
dairy operation for the sole purpose of receiving additional payments.
Act Sec. 1502(d)(3).

On that point, the Conference Report states that previous Dairy Market Loss Assistance
Programs provided discretion to the Secretary to limit payments to individual dairy
operations. It isthe intent of the Managers that this program be administered in the same
manner, thereby limiting payments on an operation-by-operation basis. Accordingly, a
producer might qualify for separate limits on separate operations.
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The Managers intend that, in carrying out this section, the Secretary utilize information
available through the Agricultural Marketing Service monthly milk marketings by
producers.

Conf. Report Under Act Sec. 1502(d).

Payments will be made not later than 60 days after the end of each month for which a
payment is made. Retroactive payments will be made covering market losses due to low
prices since December 1, 2001.

Act Sec. 1502(e), (f).

Producers are to enter into contracts covering eligible production marketed by the
producers on the dairy farm during the period starting with the first day of the month the
contract is entered into and ending on September 30, 2005.

Act Sec. 1502(g)(2).

Violations may result in contract termination or repayment of a portion of the payments
received.
Act Sec. 1502(g)(2).

The Secretary is charged with conducting a study of the effects of terminating all federal
programs relating to price support and supply management for milk and granting the
consent of Congress to cooperative efforts by states to manage milk prices and supply.
Act Sec. 1508(a).

M. Administration of programs (selected provisions)
1. Effect of 1938 and 1949 legidation

The legidlation suspends the relevant provisions of the Agricultural Adjustment Act of
1938 and the Agricultural Act of 1949 applicable otherwise to the 2002 through 2007
crops of covered commodities.

Act Sec. 1602.

2. Payment limitations

Under the 2002 Act, the total direct and counter-cyclical payments to a*person” for corn,
grain sorghum, barley, oats, wheat, soybeans, minor oilseeds, cotton and rice per crop yar
may not exceed $40,000 and $65,000, respectively.

Act. Sec. 1603(a), amending 7 U.S.C. § 1308.

The payment limitation for peanuts for direct and counter-cyclical paymentsis also

$40,000 and $65,000, respectively.
Act. Sec. 1603(a), amending 7 U.S.C. § 1308.
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The limit on marketing loan gains and loan deficiency payments for corn, grain sorghum,
barley, oats, wheat, soybeans, minor oilseeds, cotton, rice, lentils, dry peas and small
chickpeas that a “person” is entitled to receive is $75,000.

Act. Sec. 1603(a), amending 7 U.S.C. § 1308.

The legidation provides for a separate marketing loan gain and loan deficiency payment
limitation for peanuts, wool, mohair, and honey of $75,000 per person.
Act. Sec. 1603(a), amending 7 U.S.C. § 1308.

The 2002 Act contains a limitation based on “adjusted gross income” which specifies that
an individual or entity is not éigible for any program benefit during a crop year if the
average adjusted gross income of the individual or entity exceeds $2,500,000 unless not
less than 75 percent of the average adjusted gross income of the individual or entity is
derived from farming, ranching or forestry operations.

Act. Sec. 1604, adding 7 U.S.C. § 1308-4.

The benefits limited by the adjusted gross income limit are direct payments, counter-
cyclical payments, marketing loan gains, conservation (Title Il of the 2002 Act and Title
X1I of the Food Security Act of 1985 (conservation)).

Act. Sec. 1604, adding 7 U.S.C. § 1308-4.

For benefits made in a crop year to an entity, general partnership or joint venture, the
amount of the benefit is to be reduced by an amount which is commensurate with the
direct and indirect ownership interest in the entity, general partnership or joint venture of
each individual who has an average adjusted gross income in excess of the $2,500,000
limitation for the average of the three preceding crop years.

Act. Sec. 1604, adding 7 U.S.C. § 1308-4.

To comply with the limitation, an individual or entity must provide to the Secretary a
certification by a certified public accountant *or another third party that is acceptable to
the Secretary” that the average adjusted gross income of the individual or entity does not
exceed the limitation.

Act. Sec. 160,4 adding 7 U.S.C. § 1308-4.

Note, however, that this limitation applies only during the 2003 through 2007 crop years.
Act. Sec. 1604, adding 7 U.S.C. § 1308-4.

3. Commission on Payment Limits
The legidation provides for a*“ Commission on the Application of Payment Limitations
for Agriculture.” The Commission isto report not later than one year after enactment of
the 2002 Act.
Act Sec. 1605.

4. Assignment of payments
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Under the 2002 Act, producers may assign any payments received under the Act by
providing notice in the manner prescribed by the Secretary.
Act Sec. 1612.

. Hard white wheat incentive payments

The legidation provides for the 2003 through 2005 crop years a total of $20 million in
incentive payments to growers who demonstrate that buyers and end-users are available
for the wheat to be covered by the incentive paymert.

Act Sec. 1616.

. Market loss assistance for apple and onion producers

The legidation provides $94 million to apple producers for the loss of markets during the
2000 crop year and $10 million as a grant to onion producers in Orange County, New

Y ork, who suffered losses to onion crops during one or more of the 1996 through 2000
crop years.

Act Secs. 10105, 10106.

. Assistance for livestock producers

Authorization is included (but funds are not appropriated) for assistance to livestock
producers in the form of indemnity payments for mortality losses, livestock food
assistance for feed shortages, compensation for sudden increases in production costs ad
such other assistance as the Secretary considers appropriate.

Act Sec. 10104.

. Availability of market loss assistance and emergency assistance to persons who failed to
receive assistance

The legidation provides authority to use CCC funds for paying market loss assistance
and emergency assistance to persons who failed to recelve assistance before October 1,
2001.

Act Sec. 1617.
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Il. Conservation
A. Conservation Security Act.

The legidation establishes the Conservation Security Act (CSA) for fiscal years 2003
through 2006 to assist producers in implementing various conservation practices as
applicable for each individual operation.

Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238A(a).

1. Eligible lands

Eligible lands include private cropland, grassland, prairie land, pasture land, private
forest land that is an incidental part of afarming operation and land under the jurisdiction
of an Indian tribe.

Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238A(b)(2).

Lands enrolled in the CRP, WRP or the Grasslands Reserve Program (GRP) are not
eligible for enrollment nor are lands that have not been cropped for more than four out of
the past six years.

Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238A(b)(3).

2. Allowed economic use

Producers are allowed to make economic uses of the land that—(1) maintain the
agricultural nature of the land and (2) are consistent with the natural resource and
conservation objectives of the program.

Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238A(b)(4).

3. Tiersof conservation security contracts

The Secretary is to establish and offer to producers three tiers of conservation contracts
under which payments may be received.
Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238A(d)(1)(A).

The tiers are specified in the 2002 Act as follows¥a

a. Atier | CSA contract isto be for a period of five years and includes conservation
practices appropriate for the agricultural operation that, at a minimum, address at |east
one “significant resource of concern for the enrolled portion of the agricultural
operation at alevel that meets the appropriate non degradation standard” and covers
“active management of the conservation practices that are implemented or maintained
under the conservation security contract.”

b. A tier Il CSA contract isto be for a period of not less than five nor more than 10

years and is to include conservation practices appropriate for the agricultural
operation that, at a minimum, address at |east one significant resource of concern for
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the entire agricultural operation at alevel that meets the appropriate non degradation
standard and covers active management of conservation practices that are
implemented or maintained under the conservation security contract.

c. Atier lll CSA contract isto be for a period of not less than five nor more than 10
years and includes conservation practices appropriate for the agricultural operation
that, at a minimum, apply a resource management system that meets the appropriate
non degradation standard for all resources of concern of the entire agricultura
operation and covers active management of conservation practices that are
implemented or maintained under the conservation security contract.

Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238A(d)(5).

4. Permissable practices

Conservation practices that may be implemented by a producer under a conservation
security contract include¥a (a) nutrient management; (b) integrated pest management; (c)
water conservation and water quality management; (d) grazing, pasture and rangeland
management; (e) soil conservation, quality and residue management; (f) invasive species
management; (g) fish and wildlife habitat conservation, restoration and management; (h)
air quality management; (i) energy conservation measures; (j) biological resource
conservation and regeneration; (k) contour farming; (l) strip cropping; (m) cover
cropping; (n) controlled rotational grazing; (0) resource-conserving crop rotation; (p)
conversion of portions of cropland from a soil-depleting use, including production of
cover crops, (q) partial field conservation practices; (r) native grassland and prairie
protection and restoration; and (s) any other conservation practices determined by the
Secretary to be appropriate and comparable to other conservation practices listed.

Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238A(d)(4).

5. Contract renewals
A conservation security contract may be renewed for an additional term of not less than
five nor more than 10 years except that, in the case of Tier | renewals, the producer may

renew the contract only if the producer agrees—

a. To apply additiona conservation practices that meet the non degradation standard on
land already enrolled in the conservation security program, or

b. To adopt new conservation practices with respect to another portion of the
agricultural operation that address resource concerns and meet the non degradation
standard under the terms of the Tier | conservation security contract.

Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238A(e)(4).

6. Violations
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A producer will not be considered in violation of a conservation security contract for
failure to comply due to circumstances beyond the control of the producer including a
disaster or related condition.

Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238A(f).

7. Producer responsibilities
A producer, under the terms of a conservation security contract, must agree¥
a. To implement the conservation security plan as approved by the Secretary;

b. Maintain and make available appropriate records showing the effective and timely
implementation of the conservation security contract;

c. Not engage in any activity that would interfere with the purposes of the program; and

d. Onviolation of aterm or condition of the contract, forfeit al rights to payments and
refund payments as determined by the Secretary.
Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238B.

8. Payment guidelines
The guidelines for payment include the following¥s

a. For tier | contracts, an amount equal to five percent of the “applicable base payment
for land covered by the contract,” an amount not exceeding 75 percent (90 percent for
a beginning farmer) of the average county costs of practices and an “enhanced
payment” for additional enumerated practices,

b. For tier Il practices, an amount equal to 10 percent of the “applicable base payment
for land covered by the conservation security contract,” an amount not exceeding 75
percent (90 percent for a beginning farmer) of the average county cost of adopting or
maintaining practices and an enhanced payment for additional enumerated practices;
and

c. For tier Il contracts, an amount equal to 15 percent of the “base payment for land
covered by the conservation security contract,” an amount that does not exceed 75
percent (90 percent for a beginning farmer) of the average county cost of adopting or
maintaining practices and an enhanced payment for additional enumerated practices.
Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238C(b)(1)).

The annual payments to an individual or entity cannot exceed $20,000 under atier |
contract, $35,000 under atier |1 contract or $45,000 under atier 111 contract.
Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238C(b)(2).

9. Prohibited payments
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10.

11.

12.

13.

A payment to a producer is not to be provided for construction or maintenance of animal
waste storage or treatment facilities or associated waste transport or transfer devices for
animal feeding operations or the purchase or maintenance of equipment or a nonland
based structure that is not integral to a land-based practice.

Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238C(b)(3).

Safeguards for tenants and sharecroppers

Regulations are to be promulgated to provide adequate safeguards to protect the interests
of tenants and sharecroppers on afair and equitable basis.
Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238C(d).

Transfer of interests in land

Unless duties and rights are transferred to and assumed by the transferee, a transfer or
change in interest of a producer in land results in the termination of a conservation
security contract.

Act Sec. 2001, adding Food Security Act of 1985, Sec. 1238C(e).

Beginning farmers and ranchers

Incentives may be provided to beginning farmers and ranchers, Indian tribes and limited
resource agricultural producers to participate in conservation programs to (a) foster new
farming and ranching opportunities and (b) enhance environmental stewardship over the
long-term.

Act Sec. 2004, adding Food Security Act of 1985, Sec. 1244(a).

Privacy of personal information relating to natural resources conservation programs

The 2002 Act specifies that information received for technical and financial assistance
with respect to any natural resources conservation program that is considered proprietary
to the agricultural operation or land is not considered to be public information except for
the availability of payment information under 5 U.S.C. § 552.

Act Sec. 2004, adding Food Security Act of 1985, Sec. 1244(b).

. Conservation Reserve Program

The 2002 Act reauthorizes the CRP program through the 2007 calendar year.
Act Sec. 2101, amending Food Security Act of 1985, Sec. 1231(a).

1.

Enrollment

The legidation adds marginal pasturelands devoted to appropriate vegetation, including
trees, in or near riparian areas or for similar water quality purposes, including margina
pastureland converted to wetlands or established as wildlife habitat.

Act Sec. 2101, amending Food Security Act of 1985, Sec. 1231(b)(2), (3).
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The legidation also allows enrollment of land which would contribute to degradation of
soil, water or air quality if permitted to remain in production and land where enrollment
would contribute to the conservation of ground or surface water where the result is a net
savings in ground or surface water resources on the agricultural operation of the
producer.

Act Sec. 2101, amending Food Security Act of 1985, Sec. 1231(b)(4).

. Eligibility and cropping history

To be eligible, the land must have a cropping history or be considered to have been
planted for four of the six years preceding the enactment of the 2002 Act.
Act Sec. 2101, amending Food Security Act of 1985, Sec. 1231(b)(1).

The Conference Report states that the Managers are concerned about reports that
producers are planting crops on non-cropped lands as a means of being eligible to
participate in CRP. This language is intended to prevent the enrollment of these lands
under CRP.

The Managers understand the Secretary is currently reviewing the land eligibility criteria,
including the eligibility of non-cropland that could be restored to serve as buffers. The
Managers expect the Secretary to do this examination expeditioudly.

Conf. Report Under Act Sec. 2101.

The legidation allows producers to enroll entire fields through the continuous CRP as
buffers in cases in which more than 50 percent of the field is eligible for enrollment and
the remainder of the field isinfeasible to farm. The modification restricts paymentson
the remaining acreage to general sign-up rates.

Act Sec. 2101, amending Food Security Act of 1985, Sec. 1231(b)(5).

The Conference Report intends that USDA allow prescribed burning and other measures
that are intended to enhance forage for the benefit of pheasants and other wildlife species
on land enrolled in CRP.

In carrying out the CRP, the Managers direct the Secretary to evaluate qualifications and
criteriarelating to spring wind erosion of sandy soils not currently recognized by the
Wind Erosion Equation.

The Managers expect the Secretary to develop ways to make land prone to frequent
seasonal flooding, such as three out of the last five years, eligible for enrollment in the
CRP, including, but not limited to, designating the area as a conservation priority area.
Conf. Report Under Act Sec. 2101.

. Acreage limitations

The 2002 legidation raises the acreage cap to 39.2 million acres a any one time during
the 2002 through 2007 calendar years including contracts that are extended.
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Act Sec. 2101, amending Food Security Act of 1985, Sec. 1231(d).
4. Duration of contracts

The 2002 Act authorizes CRP contracts of not less than 10 and not more than 15 years.
Act Sec. 2101, amending Food Security Act of 1985, Sec. 1231(e)(1).

5. Signing and Practice Incentive Payments (SIPs and PIPs)

The Senate proposal directing the Secretary to provide signing and practice incentive
payments for landowners who implement a practice under the conservation buffer or
CREP programs at the highest rate currently provided was deleted. However, the
Conference Report addresses the issue by stating that the Managers are concerned that
the payments for practices may not reflect the conservation benefits of the practices.
Grass wind strips, shelter belts, living snow fences and wellhead protection are particular
activities that should receive serious consideration for signing and practice incentive
payments. The Managers strongly encourage the Secretary to re-examine the procedures
used to determine the incentive payment. The Managers intend that the Secretary should
continue current signing and practice incentive payments throughout the duration of this
legidation.

Conf. Report Under Act Sec. 2101.

6. Duties of owners and operators

Under the 2002 Act, USDA is to permit, consistent with the conservation of soil, water
quality and wildlife habitat, managed harvesting and grazing on the land at a reduced
rate. Harvesting and grazing or other commercial use of the forage are permitted in
response to a drought or other emergency. The Secretary isto insure that all precautions
are taken to protect against over grazing or haying or use of land during a period that may
adversely impact wildlife habitat or wildlife directly, especialy insuring that activities
take place after the nesting season is completed.

Act Sec. 2101, amending Food Security Act of 1985, Sec. 1232(a)(7).

The Secretary isto permit wind turbines on CRP land, whether commercial in nature or
not, in a manner that does not interfere with wildlife.
Act Sec. 2101, amending Food Security Act of 1985, Sec. 1232(a)(7).

It is noted that the Conference Committee deleted the House provision to replace the term
“rental payment” with the term “conservation reserve payment.” The House language
appears to have stemmed from the treatment of CRP payments for self-employment tax
purposes. The Tax Court in 1998 held that CRP payments were rental payments and not
subject to the 15.3 percent self-employment tax. Fredrick J. Wuebker, 110 T.C. 431
(1998). However, that case was reversed on appeal in 2000. Wuebker v. Commissioner,
205 F.3d 897 (6™ Cir. 2000).

7. Expansion of CRP Wetland Pilot Program nationwide
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The 2002 Act expands the CRP Wetland Pilot Program nationwide, limiting enrollment
to 100,000 acresin any state and 1,000,000 acres nationwide, during the 2002 through
2007 calendar years.

Act Sec. 2101, amending Food Security Act of 1985, Sec. 1231(h)(1)(C).

An owner or operator may enroll in CRP awetland that was cropped during at |east three
of the immediately preceding 10 crop years (including a converted wetland) and buffer
acreage that is contiguous to the wetland, used to protect the wetland and of such width
as necessary to protect the wetland, taking into consideration and accommodating the
farming practices used with respect to the cropland surrounding the wetland.

Act Sec. 2101, amending Food Security Act of 1985, Sec. 1231(h)(2)(A).

The Conference Report states that, in expanding the CRP Wetland Pilot Program
nationwide, the Managers recognize that the playa lakes found throughout the Southern
Great Plains states of Kansas, Oklahoma, Colorado, New Mexico and Texas, are aso
worthy of protection as they function as recharge points for the Ogalalla Aquifer, help in
containing flood waters and provide habitat for hundreds of bird species. Playalakes are
the most significant topographical and hydrologica attribute in the Southern Great Plains.
Playa lakes are often dry enough to be farmed due to the annual precipitationrates and
high evaporation rates that occur in the high plains.

Conf. Report Under Act Sec. 2101.

The Conference Committee struck a Senate proposal to require the Secretary to provide
up to 500,000 acres for CREP (Conservation Reserve Enhancement Program, 7 C.F.R. Pt.
1410) but the Conference Report states that the Managers encourage the Secretary to
allow states to have flexibility in creating CREP programs.

Conf. Report Under Act Sec. 2101.

C. Wetlands Reserve Program (WRP)

The 2002 Act extends the Wetlands Reserve through 2007.
Act Sec. 2201.

The legidation clarifies that technical assistance is provided under the WRP and allows the
Secretary to raise the acreage cap to 2,275,000 acres. The Secretary is required to enroll
250,000 acres per year “to the maximum extent paracticable.”

Act Sec. 2202, amending Food Security Act of 1985, Sec. 1237(b)(1).

The Secretary is to enroll acreage into the WRP through the use of permanent easements, 30-
year easements, restoration cost-share agreements or any combination.
Act Sec. 2202, amending Food Security Act of 1985, Sec. 1237(b)(1).

D. Environmental Quality Incentives Program (EQIP)

The 2002 Act continues the EQIP program through 2007.
Act Sec. 2301, amending Food Security Act of 1985, Sec. 1240B(a)(1).
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In a disagreement between the House and Senate over the stated purpose of EQIP, the Senate
prevailed in its statement that the purposes of QTIP are to promote agricultural production
and environmental quality as compatible national goals and to (1) assist producersin
complying with federal, state and local environmental laws; (2) avoid the need for regulatory
programs; (3) provide assistance to producers for installing and maintaining conservation
systems; (4) assist producers in making certain conservation changes; (5) facilitate
partnerships between producers, government and non government organizations; and (6)
consolidating and streamlining conservation planning. The 2002 Act states also that air
quality is acomponent of EQIP.

Act Sec. 2301, amending Food Security Act of 1985, Sec. 1240.

The Conference Report states that the Managers expect the Secretary to continue carrying out
EQIP with the goal of optimizing environmental benefits.
Conf. Report Under Act Sec. 2301.

The 2001 Act contains severa other changes¥s (@) incentive payments for comprehensive
nutrient management plans; (b) minimum term of one year for contracts beyond the date of
project completion; (c) removal of the “bidding down” procedure that assigns a higher
priority to an application because it costs less; and (d) increased cost-share payments for
beginning and limited-resource farmers.

Act Sec. 2301, amending Food Security Act of 1985, Sec. 1240B(b).

In terms of payment limitations, an individual or entity may not receive, directly or
indirectly, cost-share or incentive payments that, in the aggregate, exceed $450,000 for all
contracts entered into during the period of fiscal years 2002 through 2007, “regardless of the
number of contracts entered into...by the individua or entity.”

Act Sec. 2301, amending Food Security Act of 1985, Sec. 1240G.

The 2002 Act rewrites the provision on ground water and surface water conservation. \Water
conservation activities that are eligible for incentive payments and cost-share include the
lining of ditches and installation of piping, tail water return systems, low-energy precision
irrigation systems, low-flow irrigation systems, off-stream and groundwater storage and
conversion from gravity or flood irrigation to higher efficiency systems.

Act Sec. 2301, amending Food Security Act of 1985, Sec. 1240l .

The Secretary may provide cost-share and incentive payments under this provision only if the
assistance will facilitate a conservation measure that results in a net savings in ground or
surface water resources on the agricultural operations of the producers.

Act Sec. 2301, amending Food Security Act of 1985, Sec. 1240l (b).

An amount of $50,000,000 is made available for the Klamath Basin in Oregon and
Cdlifornia.
Act Sec. 2301, amending Food Security Act of 1985, Sec. 12401 (c)(2).

E. Grassland Reserve Program
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The 2002 Act establishes a Grassland Reserve Program (GRP) to assist owners “in restoring
and conserving eligible land.”
Act Sec. 2401.

The total number of acresis not to exceed 2,000,000 acres under 10, 15, 20 and 30-year
contracts as well as 30-year and permanent easements.
Act. Sec. 2401, adding Food Security Act of 1985, Secs. 1238N(b), (c).

The Conference Report states that the Managers intend that the Secretary is to permit
common grazing practices. In permitting such activities, the Managers intend that the
Secretary will alow for maintenance and necessary cultural practices common to grazing
systems utilized throughout the various regions of the country. These management practices
may include such things as: controlled burning, aeration, over-seeding, reseeding, planting
of new native species or any other practice as determined by the Secretary to be necessary for
grazing management. Beyond maintenance, the Managers intend that the Secretary will
permit haying, mowing, or harvesting for seed production, subject to appropriate restrictions
for completion of the nesting season for birdsin the local areawhich are in significant
decline or are conserved pursuant to state or federal law, as determined by the NRCS state
conservationist.

Conf. Report Under Act Sec. 2401.

The annual payments to the owner during the term of the rental agreement are not to exceed
75 percent of the grazing value of the land covered by the contract.

Act. Sec. 2401, adding Food Security Act of 1985, Sec. 1238P(b)(2).

. Other Conservation Programs

The other conservation programs funded under the Act are shown in Table 2.

Table 2.
Program Notes Cost
Conservation Reserve Increases acreage cap from 36.4 million to 39.2 million $1.517 billion
Program (CRP) acres. Retainspriority areas. Expands wetlands pilot to 1

million acreswith all states eligible.
Wetlands Reserve Program Increases acreage cap to 2.275 million acres. $1.5billion
(WRP)
Grasslands Reserve A new program to enroll up to 2 million acres of virgin $254 million
Program (GRP) and improved pastureland. Program would be divided

40/60 between agreements of 10, 15, or 20-years and

agreements and easements for 30-years and permanent

easements.
Farmland Protection Since 1996, the program has provided $53.4 million to $985 million
Program (FPP) protect 108,000 acres. The new funding is a nearly 20-

fold increase over amount committed to this program since
the last farm hill.
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Wildlife Habitat Incentives  Since 1996, approximately $62.5 million has been spent $700 million
Program (WHIP) through this program to provide cost-share payments on
1.6 million acres. The new funding is greater than a 10-
fold increase over amount committed to this program since
the last farm bill.
Environmental Quality Phased up to achieve a$1.3 billion annual funding level. $9 hillion
I ncentives Program (EQIP) Priority areas are eliminated. Funds are split 60/40
between livestock and crop producers.
Water Conservation Water Conservation Program provides cost-share $600 million
Program incentives and assistance for efforts to conserve ground
and surface water. $50 million is reserved specifically to
assist producersin the Klamath Basin
Conservation Security A new national incentive payment program for $2 billion
Program (CSP) maintaining and increasing farm and ranch stewardship
practices.
Small Water shed Provides essential funding for the rehabilitation of aging $275 million
Rehabilitation Program small watershed impoundments that have been constructed
over the past 50 years.
Underserved States Continues program begun in Agricultural Risk Protection  $50 million
Act of 2000.
Desert Terminal Lakes Provides funding to help conserve desert terminal 1akes. $200 million
Total $17.1 billion

30



V. Credit

A. Eligibility of LLCs

1.

Eligibility of entities for loans

The 2002 Act includes limited liability companies, joint operations and trusts as eligible
entities for purposes of USDA farmer loan programs (farm ownership loans, farm
operating loans and emergency loans).

Act Sec. 5302.

It is noted that the legidation does not define “joint operation” or “joint operations.”
Those terms are arguably less well krown and less precise in meaning than “joint
venture” which is aform of general partnership.

The legidation, surprisingly, does not include limited liability partnerships (LLPs) in the
amendment.

Bridge loans

The legidation contains authority to refinance bridge loans made by a commercial or
cooperative lender to borrowers who have a direct farm ownership loan approved for the
acquisition of land for afarm or ranch and for which funds were not available at the time
the application was approved.

Act Sec. 5002, amending Sec. 303(a)(1) of the Consolidated Farm and Rural
Development Act (CFRD).

Tribal operating loan guarantees

The 2002 Act requires the Secretary to guarantee 95 percent of the amount of operating
loans made to a farmer or rancher whose operation is subject to the jurisdiction of an
Indian tribe if the loan is secured by one or more “ security instruments’ which are subject
to the jurisdiction of an Indian tribe.

Act Sec. 5003, amending Sec. 309(h) of CFRD.

State beginning farmer or rancher program

The legidation authorizes the Secretary (“ The Secretary may guarantee...”) loans made
under a state beginning farmer or rancher program, including a loan financed by the net
proceeds of a qualified small issue agricultural bond for land or property pursuant to
Section 144 (a)(12)(B)(ii) of the Internal Revenue Code.

Act Sec. 5004, amending Sec. 309 of CFRD.

Down payment loan program
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The 2002 Act increases the principal amount of the down payment loan on land to equal
40 percent of the purchase price of the land acquisition and increases the repayment
period from 10 to 15 years.

Act Sec. 5005, amending Sec. 310E of CFRD.

The Conference Report states that the Managers are aware that, on an average per dollar
basis, funds used for down payment loans serve over three times as many borrowers as
regular farm ownership loans, and thus help to stretch limited loan funds and increase
new farming and ranching opportunities. The Managers encourage the Secretary to
publicize widely the availability of loans under this section as amended among
potentialy eligible recipients of the loans, retiring farmers and ranchers, and applicants
for farm ownership loans under this subtitle and to coordinate the loan program
established by this section with state programs that provide farm ownership or operating
loans for beginning farmers and ranchers. The Managers strongly encourage the
Secretary to establish performance goals for each state with a significant volume of real
estate loans under this subtitle, with a goal of attaining down payment loan volumes
consistent with the loan reservation percentage for down payment loans.

6. Beginning farmer and rancher contract land sales program

The legidation directs that a new pilot program be developed by October 1, 2002, in at
least 10 geographically dispersed states, involving guarantees of at least five loans per
state in each of the fiscal years 2003 through 2006. The loans may be guaranteed if made
by a private seller of afarm or ranch to a qualified beginning farmer or rancher on a
contract land sale basis provided the loan meets applicable underwriting standards and a
commercia lending institution agrees to serve as escrow agent.

The Secretary is to make a determination on whether guarantees of contract land present
arisk comparable to the risk presented in the case of guarantees to commercia lenders
not later than October 1, 2002.

Act Sec. 5006, enacting Sec. 310F of CFRD.

The Conference Report states, in going beyond the statute, thet “the Secretary shall start
the program on making a determination that guarantees of contract land sales present a
risk comparable to the risk presented in the case of guarantees to commercia lenders.”

The Conference Report also states that the Managers are aware that contract land sales
are prevalent in many states and encourage the Secretary to create a pilot program for
guaranteeing the financing of such contract land sales. The Managers intend for the
Secretary to approve any loan guarantee under this pilot program using its normal
underwriting criteria. The Managers envision that land contracts between the seller and
buyer will contain a side escrow agreement that outlines the duties and responsibilities of
the escrow agent.

Conf. Report Under Act Sec. 5006.

7. Direct loans
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10.

11.

The legidation deletes the requirement that a direct loan may not be made to a farmer or
rancher who has operated afarm or ranch for five years or more.
Act Sec. 5101, amending Sec. 311(c)(1)(A) of CFRD.

Suspension of effectiveness of provision affecting loan eligibility

The 2002 Act contains a provision that the law limiting loan eligibility of borrowers with
Farm Service Agency loan guarantees will have no effect through December 31, 2006.
Act Sec. 5102.

The legidation also amends the operating loan digibility limitations by adding several
New provisions—

a. To require the Secretary to waive the direct operating loan eligibility limitations to a
farmer or rancher whose farm or ranch land is subject to the jurisdiction of an Indian
tribe and whose loan is secured by one or more “security instruments’ subject to the
jurisdiction of an Indian tribe if the Secretary determines that commercial credit is not
generally available for such farm or ranch operations;

b. To authorize the Secretary, on a case-by-case basis, to grant awaiver for a direct
operating loan to a borrower one time for a period of two years if the borrower
demonstrates—(1) the borrower has a viable farm or ranch operation; (2) the
borrower has applied for commercial credit from two commercia lenders; (3) the
borrower was unable to obtain a commercia loan, including a loan guarantee; and (4)
the borrower has successfully completed or will complete within one year the
required borrower’ s training course.

Act Sec. 5101, amending CFRD, Sec. 311(c)(4).

Emergency loans necessitated by quarantines

The 2002 Act authorizes emergency loans where a quarantine was imposed by the
Secretary under the Plant Protection Act or the animal quarantine laws.

Act Sec. 5201, amending Sec. 321(a) of CFRD.

Interest rate options for loans in servicing

The legidation amends CFRD to require the Secretary, when restructuring a farmer
program loan, to charge the lowest of—(a) the rate of the original loan; (b) the rate being
charged when the borrower applies for restructuring the loan or (c) the rate being charged
when the borrower restructures the loan.

Act Sec. 5305, amending Sec. 331B of CFRD.

Elimination of certification by county committee
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12.

13.

14.

15.

The legidation eliminates the requirement that local or area FSA committees must certify
in writing that they have reviewed the credit histories, business operations and continued
eligibility of all borrowers. Language is retained requiring that the annual reviews be
conducted but certification in writing is eliminated.

Act Sec. 5306, amending Sec. 333(2) of CFRD.

Simplified loan guarantee application

The 2002 Act increases the loan amount of the guaranteed loan program using a
simplified short form to a maximum of $125,000 (up from $50,000).
Act Sec. 5307, amending Sec. 333A(g)(1) of CFRD.

Disposition of inventory property
The 2002 Act amended the rules governing the disposition of inventory property by

a. Increasing from 75 to 135 days the period inventory property must be held and
offered for sale to beginning farmers and ranchers,

b. Authorizing the Secretary to bundle or parcel rea estate in such ways as to maximize
the sale to beginning farmers and ranchers; and

c. Authorizing the Secretary to sell farm real estate that has been acquired and |leased
before April 4, 1996, to beginning farmers and ranchers within 60 days of the
expiration of the lease agreements.

Act Sec. 5308, amending Sec. 335(c) of CFRD.

Administration of Certified Lenders and Preferred Certified Lenders Programs

The 2002 Act gives the Secretary discretionary authority (“ The Secretary may....") to
administer the certified and preferred lender guaranteed loan program through central
offices in states or multi-state areas.

Act Sec. 5309, amending Sec. 339 of CFRD.

Definition of beginning farmer or rancher

The 2002 Act replaces the 25 percent limitation on ownership of the median ownership
acreage within a county for purposes of determining who is a beginning farmer or rancher
with a 30 percent acreage limitation.

Act Sec. 5310,(a), amending Sec. 343(a)(11)(F) of CFRD.

The legidlation also defines “ debt forgiveness’ as not including consolidation,
rescheduling, reamortization or deferral of aloan or any write-down provided as part of a
resolution of a discrimination complaint against the Secretary.

Act Sec. 5310(b), amending Sec. 343(a)(12)(B) of CFRD.



16.

17.

18.

19.

Authorization levels for loans

The 2002 legidation authorizes the Secretary to make or guarantee loans by providing
not more than $3,796,000,000 for each of the fiscal years 2002 through 2007. Of that
amount, $770,000,000 will be for direct loans of which $205,000,000 is for farm
ownership loans and $565,000,000 for operating loans. Of the remainder,
$3,026,000,000 is for guaranteed loans of which $1,000,000,000 is for guaranteed farm
ownership loans and $2,026,000,000 is for guaranteed operating loans.

Act Sec. 5311, amending Sec. 346(b)(1) of CFRD.

Reservation of funds for direct operating loans for beginning farmers and ranchers

The 2002 Act reauthorizes the reservation of beginning farmer and rancher loan amounts
at 35 percent of the funds for 2003 through 2007.
Act Sec. 5312, amending Sec. 346(b)(2)(A)(ii)(I11).

Extension of interest rate reduction program

The legidlation reauthorizes the interest rate buy-down program retaining current law on
the interest rate, but reserving 15 percent of the funds in afiscal year for beginning
farmers and ranchers (until March 1 of the fiscal year) and providing for a permanent
authorization of $750,000,000 annually.

Act Sec. 5313, amending Sec. 351 of CFRD.

Reamortization of recapture payment—shared appreciation agreements

The legidation authorizes the Secretary to modify the recapture consequences of a shared
appreciation agreement loan which has become delinguent by using loan servicing tools
under section 343(b)(3) of CFRD if the default was beyond the control of the borrower
and the borrower acted in good faith in attempting to repay the recapture amount.

Act Sec. 5314, amending Sec. 353(e)(7) of CFRD.

A reamortized loan may not exceed 25 years from the date of the original amortization
agreement or provide for reducing the outstanding principal or unpaid interest that is due
on the obligation.

Act Sec. 5314, amending Sec. 353(e)(7) of CFRD.

The Conference Report goes on to state that the Managers expect the Secretary to review
USDA appeal policies regarding appraisals used for shared appreciation agreements. The
Managers expect the Secretary to establish policies that will result in the use of the most
accurate appraisal of assets including the use of independent appraisals provided on
appeal by the borrower that are consistent with federal appraisal standards.

Conf. Report Under Act Sec. 5314.

It is interesting to note that the Senate had proposed to alow shared appreciation
agreement debtors to grant the Secretary an easement on the property which is subject to
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the shared appreciation arrangement under a conservation program which would replace
the recapture obligation.

The House conferees objected, reportedly because of a dislike for easements (which,
ironically, are part of several provisionsin the 2002 Act).

20. Allocation of funds for socially disadvantaged farmers and ranchers

The 2002 Act authorizes the Secretary to provide unused funds allocated for socially
disadvantaged farmers and ranchers within a state to other states where there are pending
applications for socialy disadvantaged (SDA) farmers and ranchers. Any remaining
unused SDA funds within a state may be reallocated to other applicants in that state.

Act Sec. 5315, amending Sec. 355(c)(2) of CFRD.

21. Waiver of borrower training certification requirement

The legidation authorizes the Secretary to waive the educational training requirements of
Section 359 of CFRD if the Secretary determines that the borrower demonstrates
adequate knowledge of financial and farm management. Standards are to be established
by the Secretary for this waiver to be implemerted consistently in al counties
nationwide.

Act Sec. 5316, amending Sec. 359(f) of CFRD.

22. Loan approvals

The 2002 Act strikes language requiring the local county committee to approve a
borrower’s digibility for farmer program loans. This conforms the CFRD to 1994
legidlation.

Act Sec. 5317, amending Sec. 360(a) of CFRD.

23. Annual review of borrowers

The legislation changes the review of borrowers from biannual to annual.
Act Sec. 5318, amending Sec. 360(d)(1) of CFRD.

24. Loan eligibility for borrowers with prior debt forgiveness
The 2002 Act authorizes the Secretary to make an operating loan to a borrower who has
received debt forgiveness on not more than one occasion that was “directly and
primarily” from a mgjor disaster or emergency designated as a disaster by the President
on or after April 4, 1996.
Act Sec. 5319, amending Sec. 373(b)(2)(A) of CFRD.

25. Making and servicing of loans by personnel of state, county or area committees

Under the 2002 legidlation, the Secretary is required (“ The Secretary shall....”) to use
Farm Service Agency state, area or county office employees to make and service farmer
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26.

27.

28.

program loans if the personnel are trained to do so. This overrides the 90-day “finality”
rule of FSA employeesin Sec. 281(a)(1) of the USDA Reorganization Act so that the
finality rule does not apply to an agricultural credit decision made by a state, area or
county FSA employee.

Act Sec. 5320, adding Sec. 376 to CFRD.

The Conference Report goes on to state that the Managers believe that the Secretary
should provide that these individuals have been adequately trained in these areasin a
comparable manner as USDA Farm Service Agency employees with the same job
responsibilities. Furthermore, the Secretary should insure that the credit decisions of
these individuals are subject to the same USDA loan review as any USDA employee
making credit decisions, including internal control review and disciplinary action to
protect against the misuse of government funds.

Conf. Report Under Act Sec. 5320.

Eligibility of employees of state, county or area committee for loans and |oan guarantees

The 2002 Act states that the Secretary is not to prohibit an employee of a state, county or
area committee or a USDA employee from obtaining aloanor loan guarantee. Loan
applications from an employee of a county or area office must be reviewed and approved
by the state office; loan applications from an employee of a state office must be reviewed
and approved by the national office.

Act Sec. 5321, adding Sec. 377 to CFRD.

The Conference Report states that the Managers believe it is important for these
employees, many of whom are farmers in their communities, to have access to the same
farm loan programs as other producers. Nevertheless, the Managers believe that a higher
level of review is appropriate to alleviate concerns regarding the eligibility of those
individuals for the farm loan programs.

Conf. Report Under Act Sec. 5321.

Banks for Cooperatives

The Farm Credit Act of 1971 is amended to replace the words “farm supplies’ with
“agricultura supplies’ and to add a definition of an agricultural supply to include farm
supply, agriculture-related processing equipment, agriculture-related machinery and other
capital goods related to the storage or handling of agricultural commodities or products.
Act Sec. 5402, amending Sec. 3.7(b) of the Farm Credit Act of 1971.

Restriction on loan participation activities by a Bank for Cooperatives

The 2002 Act amends the Farm Credit Act of 1971 to delete a provision that restricts
without prior approval the loan participation activities of a Bank for Cooperativesin the
lending territory of a Farm Credit Bank or association. The amendment also makes
conforming changes to loan participation activities of Banks for Cooperatives and Farm
Credit System institutions that operate under separate titles of the Farm Credit Act.
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29.

Act Sec. 5401, amending Sec. 3.1(11)(B) of Farm Credit Act of 1971.

The Conference Report states that the Managers understand that, this provision eliminates
certain territorial concurrence requirements on Farm Credit System lenders so that
lenders may participate in loan syndications or other multiple-lender arrangements for
“similar entity” loans originated in other Farm Credit System geographic territories
without seeking the permission of the Farm Credit System lender in that territory.

Current law requires system institutions to obtain permission from one another when
participating in similar entity transactions in which a commercial bank originates the loan
and then sells the loan to a group of lenders (including the System institution). The
change eliminates these requirements only as they pertain to similar entity loans that the
System does not originate. Territorial concurrence for loans other than similar entity
loans are not affected by this change. The Managers are expressing no opinion with this
provision on pending litigation regarding participation regulations issued by the Farm
Credit Administration on April 25, 2000.

Conf. Report Under Act Sec. 5401.

Insurance Corporation premiums

The 2002 Act amends the Farm Credit Act of 1971 to include government sponsored
enterprise-guaranteed loans or credits and establishes the rate at which these loans or
credits inaccrual or nonraccrual status are used to fund the Insurance Fund for calendar
year 2002.

Act Sec. 5403, amending Sec. 5.55 of the Farm Credit Act of 1971.
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X. Miscellaneous
A. Animal wefare
1. Definition of “animal”

The 2002 Act excludes, from the definition of “animal” under the Animal Welfare Act of
1966, 7 U.S.C. § 2132(g), the following¥ birds, rats of the genus Rattus and mice of the
genus Mus, bred for use in research.

Act Sec. 10301, amending Sec. 2(g) of the Animal Welfare Act of 1966.

2. Interstate movement of animals for fighting

The legidation makes it unlawful to knowingly sponsor or exhibit an animal in an animal
fighting venture if any animal in the venture was moved in interstate or foreign
commerce.

Act Sec. 10302(a), amending 7 U.S.C. § 2156.

For fighting ventures involving live birds in a state where it would not be in violation of
the law, the 2002 Act makes it unlawful to sponsor or exhibit a bird in the fighting
venture only if the person knew that any bird in the fighting venture was knowingly
bought, sold, delivered, transported or received in interstate or foreign commerce for the
purpose of participating in the fighting venture.

Act Sec. 10302, amending 7 U.S.C. 8§ 2156 (effective one year after enactment).

3. Penalties for violations of the Animal Welfare Act

The legidation increases the penalties from $5,000 to $15,000 for violating the Animal
Welfare Act of 1966.
Act Sec. 10303, amending 7 U.S.C. § 2156 (effective one year after enactment).

B. Livestock
1. Packer ban on ownership and control of livestock

The Conference Committee deleted a Senate provision banning packer ownership and
control prior to 14 days before daughter with exemptions for cooperatives and packers
killing less than two percent of the U.S. annual daughter for that type of livestock. The
Conference Report states that the Managers recognize the importance of Congress
holding hearings to address issues affecting livestock producers, such as agribusiness
consolidation and livestock marketing issues.

Conf. Report Under Subtitle F., Title X, of the Farm Security and Rural I nvestment
Act of 2002.

2. Swine contracts and contractors
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The 2002 Act includes “swine contractors’ as a covered entity under the Packers and
Stockyards Act of 1921 and defines swine contractor to include¥s

“...any person engaged in the business of obtaining swine under a swine production
contract for the purpose of slaughtering the swine or selling the swine for slaughter, if %
“(A) Theswineisobtained by the person in commerce; or
“(B) The swine (including products from the swine) obtained by the person is
sold or shipped in commerce.”

The term “swine production contract” is defined as “...any growout contract or other
arrangement under which a swine production contract grower raises and cares for the
swine in accordance with the instructions of another person.”

The term * swine production contract grower” means “...any person engaged in the
business of raising and caring for swine in accordance with the instructions of another
person.”

Act Sec. 10502, amending Sec. 2(a) of the Packers and Stockyards Act of 1921, 7
U.S.C. § 182(a).

The legidation also enacted a provision addressing confidentiality provisionsin “any
contract between a producer and a processor for the production of livestock or poultry, or
in any marketing agreement between a producer and a processor for the sale of livestock
or poultry for aterm of 1 year or more....” Under that provision, a party to the contract
cannot be prohibited from discussing any terms or details of the contract with—a federa
or state agency, alegal advisor to the party, alender to the party, an accountant hired by
the party, an executive or manager of the party, alandlord of the party or a member of the
immediate family of the party.

That provision, however, does not pre-empt any state law that “ addresses confidentiality
provisions in contracts for the sale or production of livestock or poultry, except any
provision of State law that makes unlawful a contract provision that prohibits a party
from, or limits a party in, engaging in discussion that [the above provision] requires to be
permitted; or...deprive any State court of jurisdiction under such State law.”

The provisions are effective for contracts entered into, anended, reviewed or extended
after the date of enactment.
Act Sec. 10503. Note that this provision is apparently not added to the U.S. Code.

C. Organic products promotion
The 2002 Act allows a person who produces and markets only 100 percent organic products
and does not produce any conventional or nortorganic products, to be exempt from the
payment of an assessment under a commodity promotion law for products produced on a
certified organic farm.
Act Sec. 10607, amending Sec. 501 of the FAIR Act of 1996.

D. Assistant Secretary for Civil Rights
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The 2002 Act creates an Assistant Secretary for Civil Rightsin the U.S. Department of
Agriculture.

Act Sec. 10704, amending Sec. 218 of the Department of Agriculture Reorganization Act
of 1994, 7 U.S.C. § 6918.

. Chapter 12 bankruptcy

The legidation reinstates Chapter 12 bankruptcy for seven months, from June 1, 2002
through December 31, 2002.
Act Sec. 10814, amending Sec. 149 of tit. | of division C of Pub. L. No. 105-277.

The Bankruptcy Reform Act would make Chapter 12 permanent.
. Country-of-origin labeling

The 2002 Act requires country-of-origin labeling for “covered commodities” (muscle cuts of
beef, lamb and pork; ground beef, ground lamb and ground pork; farm-raised fish; wild fish
perishable agricultural commodities; and peanuts).

A retailer of a covered commodity is required to inform consumers, at the final point of sale
of the covered commodity to consumers, of the country of origin of the covered commodity.

A commodity may be designated as having a United States country of origin only if the
covered commodity¥s

1. Inthe case of beef isexclusively from an animal that is exclusively born, raised and
daughtered in the U.S. (including animals born and raised in Hawaii or Alaska and
transported for a period not to exceed 60 days through Canada to the U.S. for daughter in
the U.S).

2. Inthe case of lamb and pork, is exclusively from an animal exclusively born, raised and
daughtered in the U.S.

3. Inthe case of farmraised fish, is hatched, raised, harvested and processed in the U.S.

4. Inthe case of wild fish is harvested in waters of the United States, a U.S. territory or a
state and processed in the U.S., a U.S. territory or a state “including the waters thereof.”

5. Inthe case of a perishable agricultural commodity or peanuts, is exclusively produced in
the U.S.

The rules do not apply to a covered commodity if the commodity is prepared or served in a
food service establishment and offered for sale or sold at the food service establishment in

normal retail quantities or served to consumers at the food service establishment.
Act Sec. 10816, adding Secs. 281 and 282 to the Agricultural Marketing Act of 1946.
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G. Financing statements

The legidation makes numerous changes in Sec. 1324 of the Food Security Act of 1985

relative to financing statements.
Act Sec. 10604, amending Secs. 1324(c)(4), 1324(e) and 1324(g)(2)(A) of the Food

Security Act of 1985.
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