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South Dakota Amendment E Ruled Unconstitutional — Is
There A Future For Legislative Involvement In Shaping The

Structure Of Agriculture?
— by Roger A. McEowen* and Neil E. Harl**

In South Dakota Farm Bureau, Inc. et. al. v. Hazeltittee U.S. Court of Appeals for the
Eighth Circuit upheld the Federal District Court for the District of South Dakota and ruled
the South Dakota anti-corporate farming law unconstitutional on “dormant commerce
clause” grounds. The opinion is viewed as critical to the future viability of anti-corporate
farming restrictions in other stateend, more generally, to the ability of state legislatures
to shape the structure of agriculture within their borders.

Anti-Corporate Farming Restrictions

Presently, nine states prohibit corporations from engaging in agriculture to various
degrees. Recently, consolidation in almost every aspect of the farm economy has further
threatened the continued viability of a vibrant, independently owned and widely dispersed
farm production sector with the specter of being vertically integrated (largely through
contractual arrangements) in the production, processing and marketing functions. Thus, as
concentration of agricultural production has accelerated in recent years, legislatures in
many of these same states have attempted to legislate protections for the economic autonomy
of individual farmers and the environmental health and safety of both the rural and non-
rural sectors.

The South Dakota Provision

The South Dakota restriction dates from 1974, and in 1998 South Dakota voters amended
the state constitution (known as “Amendment E”) to prohibit corporations and syndicates
from owning an interest in farmland (with numerous exceptibridgction 21 states:

“[n]o corporation or syndicate may acquire, or otherwise obtain an interest, whether
legal, beneficial, or otherwise, in any real estate used for farming in this state, or
engage in farming.”

Section 22 exempts “family farm corporations” or “family farm syndicates” as follows:

“a corporation or syndicate engaged in farming or the ownership of agricultural land,
in which a majority of the partnership interests, shares, stock, or other ownership
interests are held by members of a family or a trust created for the benefit of a member
of that family. The term, family, means natural persons related to one another within
the fourth degree of kinship according to civil law, or their spouses. At least one of
the family members in a family farm corporation or syndicate shall reside on or be
actively engaged in the day-to-day labor and management of the farm. Day-to-day

* Associate Professor of Agricultural Economics and Extension Specialist, Agricultural Law and
Policy, Kansas State University, Manhattan, Kansas. Member of Kansas and Nebraska Bars.
** Charles F. Curtiss Distinguished Professor in Agriculture and Professor of Economics, lowa
State University; member of the lowa Bar.

Agricultural Law Digest is published by the Agricultural Law Press, P.O. Box 50703, Eugene, OR 97405 (ph 541-302-1958), bimonthly except Juralzerd Dece
Annual subscription $110 ($90 by e-mail). Copyright 2003 by Robert P. Achenbach, Jr. and Neil E. Harl. No part of gtiemevasl be reproduced or
transmitted in any form or by any means, electronic or mechanical, including photocopying, recording or by any infornegmorstetrieval system, without
prior permission in writing from the publisher. http://www.agrilawpress.com Printed with soy ink on recycled paper.

129



130

Agricultural Law Digest

labor and management shall require both daily or routi
substantial physical exertion and administration.”
The plaintiffs, a collection of farm groups, South Dak

ngtatute was not present in the Missouri statute. The court reasoned
that the statute was indifferent to livestock sales occurring outside
dvéissouri and had no chilling effect on interstate commerce because

feedlots, public utilities and other farm organizations, challepgadkers could easily purchase livestock other than in Missouri to

Amendment E on the basis that it would prevent the continu

of their existing farming enterprises unless those enterp|

changed organizationally to come within a statutory exemp

Specifically, several of the plaintiffs feed livestock in their Sg
Dakota feedlots under contracts with out-of-state firms and cla
that Amendment E would apply to their out-of-state contrad
parties and hurt economically their South Dakota livestock feq

businesses.
The “Dormant Commerce Clause”

The Commerce Clause of the U.S. Constitution (Article I,
Clause 3) forbids discrimination against commerce, w
repeatedly has been held to mean that states and localitie
not discriminate against the transactions of out-of-state act
interstate markets even when the Congress has not legisla
the subject. The overriding rationale of the commerce cla
was to create and foster the development of a common m
among the states and to eradicate internal trade barriers. T|
state may not enact rules or regulations requiring out-of-
commerce to be conducted according to the enacting state’s't

peoid the Missouri provision. The court also noted that the Missouri
riegslature had legitimate reasons for enacting a price discrimination
(gtatute, including preservation of the family farm and Missouri’'s
utival economy, and an improvement in the quality of livestock
medketed in Missour® Specifically, the court opined that the
tMigsouri legislature had the authority to determine the course of
disdarming economy and that the legislation was a constitutional
means of doing so.
The Hazeltine Court’s Rationale
8 8)n a discussion involving the issue of the plaintiffs’ standing, the
odurt inHazeltinecited an Ohio statute that charged out-of-state
atayal gas vendors at a higher sales tax rate than certain in-state
rvemdors’® The court reasoned that the South Dakota livestock
[éelediers contracting with out-of-state firms that were not within an
Lsgemption under the South Dakota law were similarly disaffected
adeduse of the imminent loss of business if Amendment E were to
Hes,eamforced. However, the court did not discuss the obvious
sthifference between the Ohio statute and Amendment E. The Ohio
estatlte treated out-of-state natural gas vendors differently from in-

Historically, dormant commerce clause analysis has attemptate vendors. Amendment E trestbusinesses operating in South

to balance national market principles with federalism, and
never intended to eliminate the states’ power to regulate

Wadkota under the same set of rules, regardless of whether the
lbcainess is a South Dakota business or an out-of-state enterprise.

activity, even though it is incidentally related to interstdeder theHamptori® rationale, the test is whether Amendment E

commercé. Indeed, if state action also involves an exercis
the state’s police power, the impact of the action on inter
commerce is largely ignorédibsent an exercise of a state’s pol
power, the courts evaluate dormant commerce clause claims
a two-tiered approach. If the state has been motivated
discriminatory purpose, the state bears the burden to show
is pursuing a legitimate purpose that cannot be achieved
nondiscriminatory alternativé. However, if the state regulat
without a discriminatory purpose but with a legitimate purp
the provision will be upheld unless the burden on inters

chals an extraterritorial reach requiring business transactions
stateducted in states other than South Dakota to be governed in
exzcordance with South Dakota law, not whether South Dakota
Unaemesses are financially injured because of business relations with
lbprapanies not coming within an exemption to the law. While the
foatit was addressing legal standing on this point, the court was
dlsa framing the dormant commerce clause issue. Unbelievably,
ethe court did not make even a single reference to its prior opinion
DsetHampton Feedlot

tat€he court also provided no analysis on the issue of what entity is

commerce is clearly excessive in relation to the benefits thaattaally performing farming operations under the contract feeding

state derives from the regulati&nn essence, a state may regu

aderangements. If the South Dakota feeding operations are making

transactions that occur within its bord&sut not those that occiithe relevant production decisions under the contracts and are the

elsewheré?
“Dormant Commerce Clause” Precedent in the Eighth Circuit
In Hampton Feedlot, et. al. v. Nixghthe court upheld again
a dormant commerce clause challenge provisions of the Mig
Livestock Marketing Law that the state legislature passed in
preventing livestock packers that purchase livestock in Mis§
from discriminating against producers in purchasing lives
except for reasons of quality, transportation costs or sp
delivery timest® The law requires any differential pricing to
published® The trial court held the law to be unconstitutior]
but the Eighth Circuit reversed. While the court noted tha
Act closely resembled an earlier South Dakota law that had
found unconstitutional’ the court noted that the Missol
provision did not eliminate any method of sale — it simply reqy
price disclosure. More importantly, however, the court noted
the Missouri statute, unlike the South Dakota provision,
regulates the sale of livestock sold in Missouri. As such
extraterritorial reach that the court found fatal to the South D3

ones rendering material participation, then it seems highly unlikely
that the out-of-state contracting parties could be found to be engaged
5tn farming in South Dakota in a manner that Amendment E
quotiibits?? The court, again without discussing the matter, simply
12989 1med that Amendment E would apply to the contract feeding
sittiations in the cas@.

ocKithout any analysis of the actual language of Amendment E,
pthiakourt determined that South Dakota voters had acted with a
hdiscriminatory purpose in enacting Amendment E. The court noted

ahat the record contained a substantial amount of evidence on the
ph&nt.>* The court also found relevant on the discrimination issue
Begements of drafters, as well as a statement of a co-chairman of

the Amendment E promotional organization that Amendment E was
inggivated in part by the environmental problems caused by large-

tlate hog operations in other states.”  The court called this
Dthtement “blatant” discrimination.”® The court also found indirect
dheelence of discrimination in that the drafters and supporters of
kateendment E had no evidence that a ban on corporate farming
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would preserve family farms or protect the environment, and that
no economic studies had been undertaken to determine the
economic impact of “shutting out corporate entities from farming
in South Dakota.””” Because the court found that Amendment E
was enacted with a discriminatory purpose, the state bore the
burden to show that it had no other way to advance legitimate
state interests. The court held that the state failed to meet its
burden.
Implications of the Decision

If left standing, theHazeltinecourt’s opinion raises seriou
concerns about the analysis of future dormant commerce g
cases in the Eighth Circuit, the doctrinestsfre decisisthe theoryj
of separation of powers and the ability of states to regulate bu

city); Hunt v. Washington State Apple Advertising Commission,
432 U.S. 333 (1977) (state statute requiring all closed containers
of apples sold or shipped into state to bear “no grade other than
applicable U.S. grade or standard” held unconstitutional
discrimination against commerce).

’ See, e.g., American Meat Instituts, al.v. Barnett, 64 F.

Spurchased).
Iausesee’ e.g., Huron Cement Co. v. Detroit, 362 U.S. 440 (1960)

b

conduct within their borde8. The court’s willingness to ignore
its prior opinion ilHampton Feedldt and not evaluate the actya
language of Amendment E on dormant commerce clause grou

éstate legislation designed to maintain clean air constituted
eegslamate exercise of police power allowing state to act in many
?reas of interstate commerce).

n" Id. A strong argument can be made that Amendment E was

al.gosenacted according to the state’s police power to protect South

poses difficulty for other states defending against either cu rﬁgfmtans from adverse health and environmental effects of large-

or future challenges to anti-corporate farming 18w$t would
appear at this time, however, that the court is not favorably dis
to anti-corporate farming laws in general, and may also strike
other laws designed to deal with the structural conditions preg
facing family farming and ranching operations. The cou
opinion represents a complete shift from its opiniorRlampton
Feedlot®* and the court appears to have adopted the mad
economic theory of free trade as its framework for evalug
commerce clause cases involving state regulation of bug
activity.3? Unfortunately, the court failed to note that the type
production contract arrangements involved in the case have
used in other settings to provide vertically integrated firms
market power and to exclude producers from competitive m
outlets for their products.

Itis hoped that the Eighth Circuit will reconsider its decisio
Hazeltineand continue the judicial path laid downHampton
Feedlot®

FOOTNOTES

1 No. 02-2366, 2003 U.S. App. LEXIS 17018 (8th Cir. A
19, 2003)aff’g, 202 F. Supp.2d 1020 (D. S.D. 2002).
2 The opinion takes on even greater significance because

of the states with the major restrictions on corporate involvemgz&

in agriculture are located in the Eighth Circuit. See, e.g., M
Stat. § 500.24; Mo. Ann. Stat. Ch. 350; Neb. Const. Art. XII,
lowa Code 8§ 9H; N.D. Cent. Code § 10-06-01.

% The states are lowa (lowa Code § 9H.1 et. seq.); Kansas
Stat. Ann. 8 17-5901 et. seq.); Minnesota (Minn. Stat. An
500.24 et. seq.); Missouri (Mo. Ann. Stat. § 350.15); Nebr
(Neb. Const. Art. XII, § 8(1)); North Dakota (N.D. Cent. Cod
10-06.1-02); Oklahoma (Okla. Const. Art. XXII, 2); South Dak
(S.D. Codified Laws 8§ 47-9A-3); and Wisconsin (Wis. Stat. A
§ 182.001).

4 S.D. Const. Art. XVII, §8§ 21-24.

5 Two of the plaintiffs feed cattle under contract with out of
state firms, one plaintiff raises contract hogs and another raises
contract lambs.

® See, e.g., Dean Milk Co. v. Madison, 340 U.S. 349 (1951)
(holding as unconstitutional a city ordinance prohibiting sale of
milk in city unless bottled at approved plant within five miles of

, vertically integrated livestock operations. In that event, the
1mpact of the law on interstate commerce would be less of a
WMheern.

scal
05

"ti%e plaintiff bears the initial burden of proving discriminatory
dpurpose.ld.
ti;”” See, e.g., Pike v. Bruce Church, Inc., 397 U.S. 137 (1970)
ir{é%ée law prohibiting interstate shipment of cantaloupes not packed
| e compact arrangements in closed containers, even though
Hering legitimate state interest, held unconstitutional due to
Nﬁ“bstantial burden on interstate commerce).
ket Milk Control Board v. Eisenberg Farm Products, 306 U.S.
346 (1936) (court upheld Pennsylvania price control statute as
haplied to purchasers of milk in Pennsylvania by a dealer who
intended to ship all the milk out of state; Court stated that purpose
of statute was “to reach a domestic situation” and that the activity
regulated was “essentially local”).
13 Baldwin v. G.A F. Seeling, Inc., 294 U.S. 511 (1935) (court
struck down statute requiring milk purchased out-of-state to not
bensold in New York unless out-of-state producers had received
exx York minimum price); but see Nebbia v. New York, 291 U.S.
(1934) (court upheld New York law setting minimum prices
§Irf)1r_a11_id to milk producers, as applied to purchases by New York

retailers from New York producers).
Kag. 249 F.3d 814 (8th Cir. 2001).
Mo. Stat. Ann. §§ 277.200; 277.203; 277.212 (2000).
ska® Mo. Stat. Ann. § 277.203(2).
e 8§17 S.D. Codified Laws § 40-158t. seq

ota!® The court found persuasive the testimony of a witness for the
Ntate that by providing an incentive for packers to buy livestock
on the basis of quality through the grade and yield method,
producers would make better genetic decisions, raise better quality
animals and earn a better price. The court also noted that, under
the current system, larger producers receive premiums for their
livestock, giving them an economic advantage over smaller
farmers.
1 An Ohio manufacturing facility purchased nearly all of its
natural gas from out-of-state suppliers subject to the higher sales

A4

=
«

-

Supp.2d 906 (D. S.D. 1999) (South Dakota price discrimination
statute declared unconstitutional because it applied to livestock
slaughtered in South Dakota regardless of where livestock

ent See, e.g., Hughes v. Oklahoma, 441 U.S. 322 (1979). But,
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tax rate, and was held to have standing to challenge the statute
because it was financially injured.

20249 F.3d 814 (8th Cir. 2001).

2L d.

22 For a discussion of the issue of packer ownership and cd
of livestock through contractual relationships and the effor|
the federal level, to ban packer ownership of livestock,
McEowen, Carstensen and Harl, “The 2002 Senate Farm
The Ban on Packer Ownership of Livestock,Drake J. of Ag,
L. 267(2002).

23 1t is noted, however, that had the court analyzed the i
and determined that the out-of-state companies were eng
in farming in South Dakota under the contracts, the issue w
have remained as to whether Amendment E discriminated ag
these businesses by treating them in a more disadvanta
manner than in-state businesses.

24 For example, the court noted that the “pro” Amendment E
statements compiled by the Attorney General informed voters
that without passage of Amendment E, “[d]esperately needed
profits will be skimmed out of local economies and into pockets
of distant corporations,” and “Amendment E gives South Dakota
the opportunity to decide whether control of our state’s agriculture
should remain in the hands of family farmers and ranchers or fall
into the grasp of a few, large corporations.” The court claimed
that these statements were “brimming with protectionist rhetoric.”

23 Why the court found statements of intent relevant to the
discrimination issue without examining the content of the
language of Amendment E is not explained.

26 However, state legislation designed to maintain clean air has
been held to constitute a legitimate exercise of the state’s police
power allowing the state to act in many areas of interstate
commerce. See, e.g., Huron Cement Co. v. Detroit, 362 U.S. 440

Nn{nok0).

. @7 The court failed to mention the numerous exemptions under

;t’ﬁlg South Dakota provision.
8 Tt is noted that South Dakota is expected to file a petition for
rehearing with the court.

29 :
Lue 249 F.3d 814 (8th Cir. 2001).

agir1381 The state of lowa presently has an appeal pending with the
ofighth Circuit involving the state’s ban on packer ownership of
diMestock. Smithfield Foods, Inet. al v. Miller, 241 F. Supp.2d
383§5(S.D. lowa 2003). Most of the states with major anti-corporate
farming laws are located within the Eighth Circuit.

31249 F.3d 814 (8th Cir. 2001).

32 Indeed, the court cited H.P. Hood & Sons v. DuMond, 336
U.S. 525 (1949), where the Court stated that “the vision of the
Framers was that every farmer . . . shall be encouraged to produce
by the certainty that he will have free access to every market in
the Nation.”

33 For a discussion of these issues see, McEowen, Carstensen
and Harl, note 28uprg Stumo and O’Brien, Antitrust Fairness
vs. Equitable Unfairness in Farmer/Meat Packer Relationships,
Drake J. of Ag. L. 912003); and Carstensen, Concentration and
the Destruction of Competition in Agricultural Markets: The Case
for Change in Public Policg000 Wis. L. Rev. 532000).

34 249 F.3d 814 (8th Cir. 2001).

CASES, REGULATIONS AND STATUTES

by Robert P.

Achenbach, Jr

BANKRUPTCY

GENERAL

DISCHARGE. The plaintiffs operated a dairy farm and M

purchased feed from the debtor under the recommendatio
nutritionist employed by the debtor. The plaintiff filed a law
for damages to the cows resulting from improper formulatid
the feed by the nutritionist. While the lawsuit was pending

lawsuit was an “administrative trade claim” which was not
discharged. The trial court granted the summary judgment, holding
that the plaintiffs’ lawsuit was not an administrative trade claim
because the plaintiffs had liability insurance to cover their claim.
The appellate court reversed, holding that the existence or non-
existence of liability insurance was irrelevant to whether the lawsuit
was an administrative trade claim. The case was remanded for a
ling on whether the plaintiffs’ suit was an administrative trade
claim. The appellate court noted that administrative trade claims
include tort claims because such claims are an ordinary cost of doing
ltg} inessFieber’s Dairy, Inc. v. Purina Mills, Inc., 331 F.3d 584

(55 Cir. 2003).

h

1

>,

debtor filed for Chapter 11. There was some dispute as to w

ethihte debtor had given a creditor a packet of financial materials as

the plaintiffs received proper notice of the bankruptcy proceedimgst of a request for an extension of credit on a farm loan. The
and the plaintiffs failed to file a claim in the bankruptcy case.|Thaterials included a list of equipment owned by the corporation

debtor’s plan provided that “administrative trade claims” wguinolly-owned by the debtor. Some of the equipment was not owned
be paid as in the normal course of business without neces$iy dhe corporation but was owned by the debtor and the debtor’s
the creditor filing a claim. A discharge was granted in the Chajpi@ther who farmed separately. However, the financial materials
11 case. The plaintiffs sought further prosecution of the laygigo included a depreciation schedule which was not consistent with
and the debtor filed for summary judgment based on the disgh#tgést of equipment. No tax return was required from the debtor by
of the claim in the bankruptcy case . The plaintiffs argued thatttreecreditor. During the application period, the corporation was in

the process of reorganizing by distributing the debtor’s brother’s
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share to the brother. The creditor sought to have the loateduction orders in bankruptcy cases have proved to be essential
declared nondischargeable under Section 523(a)(6) for wi|lfuh successful reorganizations, the benefit outweighed the burden
and malicious injury by the debtor to the creditor’s propefrtyon the IRS. The IRS was ordered to pay the refunds directly to the

and under Section 523(a)(2)(A) for obtaining the loan by fdlsgustee.ln re Knapp, 294 B.R. 334 (W.D. Wash. 2003xff'g,
pretenses. The court held that the loan was not nondischargeab8b B.R. 480 (Bankr. W.D. Wash. 2002)

under Section 523(a)(6) because, although reckless in fajli

to properly distinguish corporate property from jointly own
property, the debtor’s actions were not malicious. The ¢
also held that the loan was not nondischargeable under Se
523(a)(2)(A) because the debtor did not make any ¢
statements that misrepresented the true nature of the equig
ownership with the intent to deceive the creditore Mau,
293 B.R. 919 (Bankr. C.D. lll. 2003)

The debtor had granted a security interest in 100 cattle
two trailers for a loan from a creditor. The security agreem
also required the debtor to use a specific auction to sell
cattle. Beginning nine days after the execution of the loan |
the creditor obtained possession of the cattle after
bankruptcy petition, the debtor sold many of the cattle at o
auctions and did not use the proceeds for the loan. The d¢
claimed that the sales were made at other auctions in ord
maximize the price received and the proceeds were use
the farm operation, including the feeding and care of
remaining cattle. The creditor sought a declaration that the

CONTRACTS

[

bR

u
ct

r;a; HEDGE-TO-ARRIVE CONTRACTS. The Chapter 12 debtor

was a farmer who had entered into several hedge-to-arrive

contracts which provided for delivery of grain but allowed the

debtor to rollover the delivery of the grain to subsequent years.
anthe contracts also contained clauses which required all disputes
effvolving the contracts to be arbitrated under the National Grain
tf@lrhd Feed Association arbitration rules. After the debtor defaulted
N¥n the contracts, the buyer obtained a state court judgment to
thénforce the arbitration provisions and the parties submitted the
hefispute to arbitration. The arbitration panel ruled that the hedge-
ebtgrarrive contracts were enforceable and not illegal off-exchange
Erfl@ures contracts because actual delivery of the grain was intended.
i fPRe buyer filed a claim in the bankruptcy case based on the
tharbitration award. The debtor sought to challenge the claim on
O03Re basis that the arbitration award was improper because of

was nondischargeable under Section 523(a)(6) for willful anghdustry bias of the arbitration panel and because the hedge-to-

malicious injury to the creditor’s property. The court held th
although the debtor’s actions were willful, the creditor fail
to prove that the sales were made with a malicious inter|
harm the creditor; therefore, the loan was not nondischarge
under Section 523(a)(6ln re Logue, 294 B.R. 59 (Bankr.
8th Cir. 2003).

FEDERAL TAX

DISCHARGE. The debtor did not file returns or pay taxs

for 1993, 1994 and 1995. The IRS prepared substitute returp

and issued a notice of deficiency and assessments bas
those returns. The debtor received a discharge in a Chap
case but the discharge order did not specifically mention
income taxes owed. When the IRS sought to levy on the deb
property for those taxes, the debtor sought a ruling that
taxes were discharged. The court held that the taxes wer
discharged because the debtor did not timely file income
returns and the substitute returns prepared by the IRS dig
constitute returns for purposes of Section 523(a)(1)(
Swanson v. Comm’r, 121 T.C. No. 7 (2003).

TAX REFUNDS. The debtor’s plan provided for payme
of any federal income tax refunds directly to the Chapter
trustee and the trustee sought an order requiring the IR|
send the refunds directly to the trustee. The IRS objecte
three grounds: (1) the refunds were not “projected dispos

Atarrive contracts were illegal off-exchange futures contracts. The
edcourt held that the debtor failed to prove that the arbitration panel
t tRas biased or exceeded its authority and also upheld the panel’s
allging that the contracts were enforceable. A petition for rehearing
was deniedln re Robinson, 330 F.3d 834 (6th Cir. 2003),
denying rehearing for 326 F.3d 767 (6th Cir. 2003)ff'g, 265
B.R. 722 (Bankr. 6th Cir. 2001)

ES

L bnFEDERAL AGRICULTURAL
il PROGRAMS

fors

the

b NdFEDERAL FARM LOANS . The FSA has issued proposed
tavegulations revising the regulations governing the guaranteed farm
rloan program to allow guaranteed loans to be rescheduled with a
B)balloon payment under certain circumstances. The proposed
regulations also (1) allow low-risk subordinations to be approved
" by the appropriate agency personnel at the field level rather than
1§1e national office, (2) allow lenders to make debt installment
S ngments in accordance with lien priorities, payment due dates
ar?d cash flow projections, (3) clarify that packager and consultant
ees for servicing of guaranteed loans are not covered by the

ableuarantee, and (4) clarify the amount a lender can bid at a

p ==

income,” (2) such an order would violate the Assignment o

Claims Act, and (3) the order would place an unf

ir?oreclosure salee8 Fed. Reg. 49723 (Aug. 19, 2003)

administrative burden on the IRS. The court held that, [(1) SHARED APPRECIATION AGREEMENTS. The plaintiffs

because the debtor agreed to have the refunds included i

entered into shared appreciation agreements with the USDA

plan income, the refunds were included in disposable incqm#! €xchange for a write-down of their federal farm loans. The
(2) the Assignment of Claims Act does not bar voluntgrylaintiffs did not sell or otherwise transfer their property during

payments under bankruptcy plans; and (3) because in

e agreements and claimed that the USDA county supervisors
had told them that if the loan was not paid, the property was not
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sold and the plaintiffs continued farming the land, nothing wo
be owed under the shared appreciation agreements. The Di
Court had held that the Agriculture Credit Act, 7 U.S.C. S
2001(b)(4), unambiguously requires recapture of 50 percer

Lldestrictions on assignment of the annual installments. The Tax
st@murt held that the installments were an annuity for federal estate
pctax purposes and had to be valued using the actuarial tables of
t 0R.C. 8 7520. The appellate court reversed, holding that the

the appreciated value of the property securing the loan upon teecond part of the holding was contrary to the holdiristdte

expiration date of a shared appreciation agreement. The app
court affirmed, holding that the plaintiffs’ action for a declaratd
judgment asserting a different construction of the Act and
agreement was properly dismiss&tahl v. USDA, 327 F.3d
697 (8th Cir. 2003), aff’g, 2002 U.S. Dist. LEXIS 9534 (D
N.D. 2002)

SUGAR BEETS. The CCC has adopted as final regulatio
implementing provisions of the Agricultural Assistance Act
2003 related to the Sugar Beet Disaster Program. This prog
will assist sugar beet producers who suffered production lo

bllafeShackleford v. United States, 262 F.3d 1028 (9th Cir. 2001),
ryaff'g, 99-2 U.S. Tax Cas. (CCH) 1 60,356 (E.D. Cal. 1999)
th€he appellate court held that the use of the valuation tables would
produce an unrealistic and unreasonable result, given the
restrictions on transfers or assignment of annual installments
under the state lottery ruleBstate of Gribauskas v. Comm’r,
h<2003-2 U.S. Tax Cas. (CCH) 1 60,466 (2d Cir. 2003gVv'g
ofand rem’'g 116 T.C. 142 (2001)

ramVALUATION OF STOCK . The taxpayer gave 10 shares of
5sesock in a closely-held corporation which produced

for either the 2001 or 2002 crop year due to weather relatedanufacturing machines. The various valuation experts used

disasters which resulted in the prevention of planting or
reduction of quantity or quality while the beets were in the fie
68 Fed. Reg. 49329 (Aug. 18, 2003)

FEDERAL ESTATE
AND GIFT TAXATION

DISCLAIMER . The taxpayer was a minor when th
taxpayer’s parent died. The decedent’s will provided for bequ
to the taxpayer and the taxpayer executed a written disclaim
a portion of the bequests within nine months after reaching

21 and before receiving any of the estate assets. The IRS fu &y

that the disclaimer was effectivietr. Rul. 200333023, May 8,
2003

UNIFIED CREDIT . The taxpayer was the beneficiary of
QTIP marital trust established under a decedent spouse’s
The marital trust was funded with stock in exchange for mo
from the decedent’s children. The taxpayer assigned

theeveral methods of valuation, resulting in a range of values for
Idthe stock. The court chose a value near the average of the
valuation range after allowing a 15 percent discount for minority
interest and 25 percent discount for lack of marketabiiggs
v. Comm’r, T.C. Memo. 2003-251

FEDERAL INCOME
TAXATION

ests CORPORATIONS

Zr(;fESTIMATED TAXES. The IRS has issued a reminder that
| Corporations making estimated tax payments are permitted to

postpone payment of 25 percent of the September 15 estimated

installment until October 1, 2003, notwithstanding I.R.C. § 6655,

which imposes a penalty for nonpayment of estimated tax,
apursuant to Section 501 of the Jobs and Growth Tax Relief

Witkeconciliation Act of 2003 (P.L. 108-27R-2003-105
ne
th)é DEPRECIATION . The taxpayer constructed and operated

taxpayer’s entire interest in the trust to the children resultin

the stock being held in the names of the children and not by tf
trust. The assignment to the children was reported as gifts gn
gift tax return was filed. The gifts used up the taxpayer’s unifje
credit. The taxpayer filed a lawsuit to negate the assignmeint

the stock as invalid under the spendthrift clause of the trug
state court ruled that the assignments were null and void an
assets reverted back to the trust. The IRS ruled that the

court ruling complied with state law; therefore, the gift did ]
occur and the unified credit was restored to the taxpayer.

Rul. 200334020, May 13, 2003

VALUATION . The decedent had won a state lottery and
of the date of the decedent’s death, was eligible for 18 an

iWwind turbine electric generators (WTGs). The turbines had
gached a state of service where (1) all necessary permits and
Jicenses had been obtained; (2) the WTGs were synchronized
{p the power grid generating electricity for production of income;
{#) the critical tests for the various components of the WTGs
. Rad been completed; (4) the WTGs were placed in the control
j Rk taxpayer by the building contractor; and (5) taxpayer had
L15ld some electricity. However, a substation operated by a the
oft@xpayer had to be upgraded in order for the full generating
capacity of the WTGs to be used. The IRS ruled that the WTGs
had been placed in service and were eligible for depreciation
on the date the above factors had been establiktredRul.

8500334031, May 19, 2003
nual

installment payments of the prize. Although the estate The taxpayer claimed a deduction for computer equipment

acknowledged that the remaining prize payments were incly
in the decedent’s estate, the estate argued that the installr
should be valued under a fair market test. The IRS agreed

deaurchased in one tax year; however, the taxpayer did not file
heln@gm 4562 to claim expense method depreciation, under I.R.C.
thall 79, for the computer equipment. The court held that, because

under standard fair market valuation, the value of the remainiri§e taxpayer did not make the Section 179 election for the

installments would be highly discounted because of

heéomputer equipment, the taxpayer was not entitled to a current
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deduction for the cost of the computer equipment but hag
depreciate the cos¥isin v. Comm’r, T.C. Memo. 2003-246.

EARNED INCOME CREDIT . The taxpayer had two
children by a previous marriage. The divorce decree was

tQuww.irs.gov/formspubs/index.html, in the Forms & Pubs section.
The document is available at no charge and can be obtained (1)

by calling the IRS’s toll-free telephone number, 1-800-TAX-

nditORM (1-800-829-3676); (2) through FedWorld on the Internet;

placed in evidence and there was no evidence of either par¢gn® (3) by directly accessing the Internal Revenue Information
right to custody of the children. The evidence of where fheServices bulletin board at (703) 321-8020. The IRS has
children lived during the tax year at issue was contradictprpnounced that, beginning November 1, 2003, it will charge a

and the court held that the taxpayer failed to prove that thé150 application fee for the processing of many offers in
children lived with the taxpayer more than one-half of the faxcompromise (OICs), in order to offset the cost of the service and

year and was not entitled to claim the earned income tax credigduce frivolous claimsIR-2003-99

for the children.Kennedy v. Comm’r, T.C. Summary Op.
2003-121

HOME OFFICE . The taxpayer was self-employed as
interior designer and claimed a deduction for a portion of

rent paid by the taxpayer for an apartment which was also ys

as the taxpayer’s residence. The total of home office deduct

exceeded the gross income from the interior design business

and the IRS disallowed the portion of the expenses in exceq
the income, as provided by I.R.C. § 280A(c)(5). The taxpa
argued that the Section 280A(c)(5) limitation did not apply
rent expense. The court disagreed, holding that the Seq

PENSION PLANS. The taxpayer received distributions from
two pension plans and did not include the amounts in taxable
income. The taxpayer claimed that the amounts were transferred
heto IRASs but failed to provide sufficient evidence of the location
of the funds. The court held that the funds were included in
o gxable income for lack of evidence of a qualifying rollover
ransferJensen v. Comm'r, T.C. Memo. 2003-249
s of REVENUE RULINGS. The IRS has published a list of
erevenue rulings, revenue procedures, and notices that, although
tonot specifically revoked or superseded, are obsdfete. Rul.
tio2003-99, I.R.B. 2003-34, 388

280A(c)(5) limitation applied to expenses associated witl

residence and the taxpayer’s apartment was used by the taxpayer

as a residence. The court noted that the amount of disallo|
expense could be carried over to the next tax y¥sin v.
Comm’r, T.C. Memo. 2003-246

IRA. The taxpayer was a trust beneficiary of a trust wh
was funded by a decedent’s interest in an IRA. The benefic
of the trust requested a distribution from the IRA to the taxpal
under the erroneous advice of a third party. The error was
discovered until more than 60 days after the distribution. T
IRS ruled that the erroneous distribution could not be retur
to the IRA and that the distribution was included in the taxpay4
taxable incomeLtr. Rul. 200334044, May 30, 2003

MILEAGE EXPENSES. The taxpayer claimed to operate
travel service and claimed mileage expenses for trips to pic
tickets for clients. The taxpayer had no written contemporang
logs of the trips or other written records. The court disallow
the mileage deductions to the extent not approved by the |
Kwan v. Comm’r, T.C. Summary Op. 2003-119

OFFERS IN COMPROMISE.The IRS has released
revenue procedure that explains procedures for submission
processing of offers to compromise a tax liability. The procedd
reflect changes to the law made by the IRS Restructuring
Reform Act of 1998 (P.L. 105-206). The revenue proced

under I.R.C. § 7122, except for those offers submitted dire
to compromise a tax liability after a case involving a civil

for prosecution or defensBev. Proc. 2003-71, I.R.B. 2003-
36.

The IRS has posted Form 656-A, Offer in Compromi
Application Fee Instructions and Certification, to its websi

a SAFE HARBOR INTEREST RATES

September 2003
wed Annual Semi-annual Quarterly Monthly
Short-term

AFR 1.52 1.51 151 151
ch110 percent AFR  1.67 1.66 1.66 1.65
ar)lZO percent AFR 1.82 1.81 1.81 1.80
yer Mid-term
ndAFR 3.43 3.40 3.39 3.38
'hell0 percent AFR  3.77 3.74 3.72 3.71
hed 20 percent AFR  4.12 4.08 4.06 4.05
br's Long-term

AFR 5.02 5.02 4.99 4.97

110 percent AFR 5.60 5.52 5.48 5.46
@ 120 percent AFR 6.11 6.02 5.98 5.95

URev. Rul. 2003-101, I.R.B. 2003-36
ous
ed SAVINGS BONDS. The taxpayer cashed two U.S. Savings

RsBonds but did not report the interest accrued on the bonds as
income. The taxpayer claimed that the proceeds of the bonds
were used to pay for education expenses but did not provide any

L documentation of the taxpayer’s education status or expenses

arfiring the tax year in which the bonds were cashed. The court
regield that, without such evidence, the interest was taxable income.

@nMedina v. Comm’r, T.C. Summary Op. 2003-115
applies to all offers to compromise a civil or criminal Iiabilit:/re
to the Office of Appeals. The procedures do not apply to oﬁ::)s/
criminal liability has been referred to the Department of Jusll'Jr

CITATION UPDATES

ice
Scott v. United States, 328 F.3d 132 (4th Cir. 2003)ff'g,

2002-1 U.S. Tax Cas. (CCH) 1 50,364 (E.D. Va. 20@#Jsts)
see p. 7&upra

Se

e,



ricultural Law Press
. Box 50703 Eugene, OR 97405

‘.‘
olg

sles

AGRICULTURAL TAX AND LAW SEMINARS

by Neil E. Harl and Roger A. McEowen
September 23-26, 2003 Interstate Holiday Inn, Grand Island, NE

Come join us for expert and practical seminars on the essential aspects of agricultural tax and law. Gain insight andingnderstan
from two of the nation’s top agricultural tax and law instructors.

The seminars are held on Tuesday, Wednesday, Thursday, and Friday. Registrants may attend one, two, three or all four days,
separate pricing for each combination. On Tuesday, Dr. Harl will speak about farm and ranch income tax. On Wednesday, Dr. H
will cover farm and ranch estate planning. On Thursday, Roger McEowen will cover farm and ranch business planning. On Fride
Roger McEowen will cover agricultural law developments for 2002-2003. Your registration fee includes comprehensive annotate
seminar materials for the days attended and lunch.

The seminar registration fees farrrent subscriberto theAgricultural Law DigesttheAgricultural Law Manua) or Principles of
Agricultural Law (and for multiple registrations from one firm) are $185 (one day), $360 (two days), $525 (three days), and $67(
(four days). The registration fees fuwnsubscribergare $200, $390, $570 and $720, respectively.

October 23, 2003: “Farm & Ranch Income Tax”
by Neil E. Harl

October 24, 2003: “Farm & Ranch Estate and Business Planning”
by Roger A. McEowen

Spa Resort, Palm Springs, CA

Registrants may attend one or both days. The registration fee includes comprehensive annotated seminar materials for the
attended which will be updated just prior @ seminar. The seminar registration feestworent subscriberto the Agricultural Law
Digest, the Agricultural Law Manual, or Principles of Agricultural Law (and for each registrant for multiple registratioosdrfimm)
are $185 for one day and $360 for both days. The registration feesnfaubscribersire $200 for one day and $390 for both days.
Registration brochures will be mailed to all subscribersin addition, complete information and a registration form are available
now on our web site at http://www.agrilawpress.com. For more information, call Robert Achenbach at 1-541-302-1958, or e-mail 1
robert@agrilawpress.com

*

SEMINAR IN PARADISE

“Farm Income Tax and Estate and Business Planning”

by Dr. Neil E. Harl and Roger A. McEowen

January 5-9, 2004 Waikoloa Beach Marriott Resort, Big Island of Hawaii
We are beginning to plan for another “Seminar in Paradise” in Hawaii in January 2004, if there is enough interest. Thewseminars
from 8am to Noon each day. The Monday and Tuesday seminars will cover Farm Income Tax; the Wednesday and Thursday semil
will cover Farm Estate Planning; and the Friday seminar will cover Farm Business Planning. The registration fees afé45 for
subscriberaind $695o0r nonsubscribers Early registrants will be able to pay a non-refundable (unless we cancel) deposit of $100 in
exchange for a $50 reduction of the registration fee. If you are interested and want more information, call Robert ai9%58le8@2- 1
mail at robert@agrilawpress.com.

136 A i s e



