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To Repeal Or Not Repeal the Rule Against Perpetuities
— by Neil E. Harl*

The new century is rapidly coming to be dominated by two developments—terrorism
and the realization that the universal dismantling of important institutional structures can
have devastating long-term consequences. The latter point has been dramatically made by
the Enron debacle, the Andersen accounting fiasco, the Global Crossing bankruptcy, the
Tyco problems and the general distrust at all levels of aggressive business strategies and
tax shelter schemes. The message in all of this is critical: we should be very, very careful
in dismantling important institutional constructs in the euphoria of the moment.

That is what makes the argument that states should repeal the Rule Against Perpetuities
appear out of touch with realityThose urging repeal have dusted off the thread-bare and
largely discredited arguments that the venerable Rule Against Perpetuities is no longer
needed and should be jettisoned.

What the argument’s all about

The basic issue is how long property can be tied up in trust. The Rule has come to stand
for the proposition that interests in trust must vest, if at all, not later than 21 years after the
last to die of a class of lives in being at the creation of the interest i #gsa practical
matter, that has tended to impose a maximum term of 100 to 125 years for property to be
held in trust.

Complete repeal of the Rule removes the limits on how long property can be held in
trust® With repeal, assets could be tied up 500 years, 1,000 years, indeed forever. Professor
Lewis Simes, a well-known legal scholar of his era articulated two reasons for the Rule in
contemporary society—

“First, the Rule Against Perpetuities strikes a fair balance between the desires of
members of the present generation, and similar desires of succeeding generations,
to do what they wish with the property which they enjoy”. In a sense this is a policy
of alienability, but it is not alienability for productivity. It is alienability to enable
people to do what they please at death with the property which they enjoy in life. As
Kohler says in his treatise on the Philosophy of aw

‘The far-reaching hand of a testator who would force his will in distant future
generations destroys the liberty of other individuals, and presumes to make rules for
distant times.”

“But in my opinion, a second and even more important reason for the Rule is this. It

is socially desirable that the wealth of the world be controlled by its living members and

not by the dead. | know of no better statement of that doctrine than the language of

Thomas Jefferson, contained in a letter to James Madison, when he said: ‘The earth

belongs always to the living generation. They may manage it then, and what proceeds
from it, as they please during their usufruét.”

* Charles F. Curtiss Distinguished Professor in Agriculture and Professor of Economics, lowa State
University; member of the lowa Bar.
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To the above two reasons, a third can be added. Itis an
of faith that economic growth is maximized if resources are s
to the forces and pressures of the market. Prices emanating

aI';tl'ﬂmrefore, pension and profit sharing accoweatsiot be held in
u

jemtonomic hostage forever.
froffhis country was not based on dynasties. Indeed, this country

free, open and competitive markets are the best way to allpcaias founded, in part, on the notion of open access to assets, not

resources and to distribute income if economic growth is t
maximized. Without question, repeal of the Rule would ten
insulate assets from the market. Over time, this could be a h
significant factor and would almost certainly slow econor
growth. With the trust assets shielded from market for
widespread ownership of assets in such dynasty trusts w
almost certainly reduce the rate of economic growth. That c
easily amount to 0.2 to 0.3 percent per year—with the dam
effect possibly increasing over time.

For example, assume a couple with two children pl

$1,000,000 of property in trust in 2003. Further, assume the
in question is one of the dozen or so states that have repeal
Rule® What could be the consequences of setting up the tru
last forever?
Fast forwarding to 2503, 500 years from now, our t
beneficiaries would have increased to 3.4 million (based
projections by the Joint Editorial Board for the Uniform Prob
Code) assuming current fertility levels.

As the Joint Editorial Board for the Uniform Probate Code
stated—

“Over time, the administration of such trusts is likely to
become unwieldy and very costly.

“Government statistics indicate that the average marrig
couple has 2.1 children. Under this assumption, the averal

D @& the idea that property owners could tie up property forever.
J to Part of the drive to repeal the Rule was based on the belief that
ghthe generation-skipping transfer tax is less advantageous when
hithe Rule limits the period in which property can be placed in trust
cetm lives in being plus 21 yeatsCongress in 2001 repealed that
otdd, effective for deaths after 2009The combination of repeal
pudfithe generation-skipping transfer tax, repeal of the federal estate
pitex and repeal of the Rule Against Perpetuities would lead not
only to dynasty trusts; it would lead to a separation of the legal
naevnership from equitable ownership of property to a degree we've
Sta@yer seen in this country.

edi@nclusion

Sttrhe Rule Against Perpetuities was developed for good reason;
those underpinnings to the Rule haven't changed in the centuries
W8ince the Rule was first articulated.

ONMany opponents of repeal are supportive of efforts to permit
Alghe reasonable accomplishment of educational and other objectives
of property owners. Indeed, many are willing to lend support to

hfiﬁroposals that would assure a trust duration of 150 yedrsat
should be long enough to permit rational planning even with
regular increases in life expectancy for at least the next few years.
FOOTNOTES
! Duke of Norfolk’s Case, 3 Ch. Cas. 1, 22 Eng. Rep. 931 (1682).
2 See e.g., lowa Code § 558.68(1) (2003).

d
ge

settlor will have more than 100 descendants (who a

beneficiaries of the trust) 150 years after the trust is creat

around 2500 beneficiaries 250 years after the trust is creal

and 45,000 beneficiaries 350 years after the trust is creat

Five hundred years after the trust is created, the number

living beneficiaries could rise to an astounding 3.4 million.’
And that’s only 500 years. In 1,000 years, it would clearly
unmanageable.

As the period of trust life lengthens, with millions of try
beneficiaries, a situation would be created where trust-o
property would be perceived in a manner similar to governm
owned property. It would resemble the way beneficiaries \
the social security trust fund, for example.

* The trust, perhaps in 2003, would be administered in g
place like Sioux Falls, South Dakota. But with the dram
consolidation in banking and among trust companies, the

€ s gee Bloom, “How Federal Transfer Taxes Affect the

d evelopment of Property Law,” 48eve. &. L. Rev. 661 (2000);
ﬁnderson, “Ohio Joined the Dynasty Trust Parade: Should Your
Clients?” 1Estate Tax Planning Advisor, Issue 11 at 13 (2002).
Of 4" 12 Modern Philosophy 205 (1914).
5 Simes, Lewis M.Public Policy and the Dead Hand, 58-59
b& os5).
 Alaska Stat. 88 34.27.010, 34.27.050, 34.27.051; Del. Code
Skt 25, 8§ 503(a) (as to personal property in trust); Me. Rev. Stat.
N&n. tit. 33, § 101-A; N.J. Stat. Ann. 88 46:2F-9, 46:2F-11; Ohio
E¥ev. Code Ann. § 2131.09(B); R.l. Gen. Laws § 34-11-38; S.D.
'®¥od. Laws Ann. §§ 43-5-1, 45-5-8; Va. Code Ann. §§ 55-12.1 to
55-12.6; Wis. Stat. Ann. § 700.16(5). See Idaho Code § 55-111
r_gnclear as to whether Rule completely repealed). See also Mo.
lRev. Stat. § 442.555 (modified); Ill. Comp. Stat. Ann. §§ 765,
U¥5/4, 305/5 (same): Md. Code Ann. § 11-102(e); Pa. Cons. Stat.

9]

might eventually be managed in Beijing or Jakarta or Hong Kmn@r_ 20, § 6104 (modified); Wash. Rev. Code. Ann. § 11.98.130

Not everyone is comfortable with that.

» As the centuries pass, it would lead to enormous econ
power in the hands of banks and trust companies. That is ob
with beneficiaries limited in terms of their right to participate
management decisions.

Remember, trusts are not|l

n(|150-year period of validity).

PMIG 1. 8987, 67 Fed. Reg. 18,987, April 17, 2002.

I0US; See Bloom, “The GST Tax Tail is Killing the Rule Against
.Perpetuities,” 87ax Notes 569 (2000).

IX® EGTRRA of 2001, Sec. 501(a), (b), repealing I.R.C. §§ 2210,

corporations with perpetual life where shareholders have ang Y4 The provisions of EGTRRA of 2001 are subject to a “sunset”

(and do) exercise their rights.
Some argue that much of the family wealth is in 401(k) pl
and IRAs and those are already managed by financial institut]

That is correct—but all qualified plans require a minimu

distribution beginning after a beneficiary attains age 70 1

rovision for decedents dying, gifts made and generation skipping
PAl{Pansfers after December 31, 2010. EGTRRA of 2001, Sec. 901.

?]:]S*O See Wash. Rev. Code Ann. § 11.98.130 (150-year period of

yalidity).
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CASES, REGULATI

ONS AND STATUTES

by Robert P. Achenbach, Jr

ANTITRUST

MILK. The plaintiff was an ice cream manufacturer who fi

The debtor participated in a partnership which operated a hog
raising operation. Some of the partners sold grain to the partnership
but were not paid. The partnership lost its lease and was
terminated. The hogs became infected with Porcine Reproductive
and Respiratory Syndrome and all eventually died. The debtor
had moved the hogs to other property after the partnership

eterminated. The creditor/partners sought to have the debt from

an action under Section 1 of the Sherman Antitrust Act agairibe unpaid grain declared nondischargeable under Section 523(1)

several dairy cooperatives, alleging that the cooperat
conspired to artificially inflate the price of butter and cream. ]
plaintiff alleged that the defendants manipulated the Chig
Merchantile Exchange to raise the CME butter price wh
resulted in a corresponding increase in milk and cream pr
The defendants moved for dismissal, arguing that the “filed

véw fraud or defalcation while acting in a fiduciary capacity; (2)
[Her willful and malicious injury by the debtor to the creditors’
agooperty. The creditors alleged that the debtor sold partnership
ighroperty without paying the partnership but the evidence
cdsmonstrated that the proceeds were paid for partnership expenses.
rafde creditors also alleged that the debtor failed to keep records

doctrine” removed the milk, cream and butter pricing system froaf the hogs sold but the debtor produced evidence of the ear

antitrust considerations. The court held that the plaintiff
alleged sufficient injury from the alleged price-fixing schemg
support trial and that, although the milk price was set by feq
milk marketing orders, the price of butter was set by indu
practice and was subject to antitrust rules. Because the
marketing orders established milk prices based upon the

butter price, the claim of milk price fixing was also not barreg
the “filed rate doctrine.Tce Cream Liquidation, Inc. v. Land
O’Lakes, Inc., 253 F. Supp.2d 262 (D. Conn. 20Q3)

BANKRUPTCY

GENERAL

DISCHARGE. The debtor had granted a bank a lien in cr
over several years to secured loans provided by the bank. A
supplier offered the debtor a line of credit and orally stated
the debtors’ crops would secure the lien but only as a secon
to the bank’s lien. The line of credit agreement provided tha
debtor was to deliver all crops to a specified location. Howg
the debtor did not know about this requirement and, belie
that the bank’s lien was paramount, sold the crops as usual
creditor did not enforce the delivery provision for the first th
crop years covered by the lien. When the creditor notified
debtor about the delivery provision, the debtor started compl
with the provision. The debtor defaulted on the line of credit
filed for Chapter 7 bankruptcy. The creditor sought to have
debt declared nondischargeable under Section 523(a)(§
willful and malicious injury. The court held that the debto
actions, while amounting to a breach of contract, were not pr
to be malicious because of the debtor’s belief that the bank
the primary lien on the crops, the creditors delay in enforcing
delivery provision, and the debtor’s compliance with the provig
after learning about itn re Bennett, 293 B.R. 760 (Bankr. C.D.
lll. 2003).

nawbtches and the sales records. The creditor/partners also alleged
tthat the debtor’'s poor management of the hog operation caused
ethk losses. The court noted that the creditor/partners failed to take
5teny actions during the existence of the partnership to oversee the
nojeration and held that they failed to prove any fraud or defalcation
CNAEthe debtor. The court also noted that the losses resulted primarily
biyom the infection disease and not by operation of the debtor. The
court held that the partners’ claims were dischargeablee
DeOrnellas, 293 B.R. 450 (Bankr. C.D. Ill. 2003)

EXEMPTIONS.

HOMESTEAD. The debtor claimed a homestead exemption
for four contiguous lots under Mass. Gen. Laws ch. 188, § 1.
Most of the property, except immediately around the residence
was wooded and wetland. One parcel contained the residence,
one parcel contained the out buildings, the driveway crossed the
third parcel and the fourth was all wooded. None of the property
PRRas used for agriculture or any business. The trustee objected to
f"’}ﬁ'auding the wooded parcel in the homestead exemption and the
tI”\f’»‘&nkruptcy Court disallowed the exemption as to the wooded
i %fcel. The appellate court reversed, holding that the issue was
Whether the four parcels were used and occupied as part of the
V@rincipal residence. The case was remanded for findings by the
VB nkruptcy Court as to whether the wooded parcel was used as
: Bg?t of the residencén re Fiffy, 293 B.R. 550 (Bankr. 1st Cir.
[€8003)

the CHAPTER 12
ying

L ndLEGISLATION . On August 15, 2003, the President signed
tieto law an extension of Chapter 12 from July 1, 2003 to December

) &ds 2003.

I's FEDERAL TAX

bven L .

hel®!SCHARGE. The debtors, husband and wife, invested in a
therse racing and breeding venture and were assessed taxes

igigsulting from disallowance of deductions based on the horse
venture investment. The debtors challenged the assessment in Tax
Court but the Tax Court held that the venture was an economic
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sham and that the deductions were not allowed. The I|R&nd the FTC ruling was improper for failing to provide reasoning
executed levies against the debtors’ wages and bank accqumdssupport its ruling. The court also held that even if the Act did
but the debtors closed the bank accounts and filed [foapply to attorneys, the FTC ruling was arbitrary and capricious
bankruptcy in order to stop the levies. The debtors a|sdor failing to consider an exemption for attornelew York
refinanced their home mortgage to decrease their equity pristate Bar Ass’n v. Federal Trade Commission, 2003 U.S. Dist.
transferred other property to their children for less than adeqjiateEXIS 13939 (D. D.C. 2003)

consideration. The IRS sought to have the tax debt declared

nondischargeable for willful attempt to evade taxes. The debjdrs
y FEDERALAGRICULTURAL

argued that, because they did not have sufficient funds to [p
PROGRAMS

=3

[V e)H)

the back taxes, they could not willfully attempt to evade
taxes. The court held that, although inability to pay could b
factor in determining willfulness, the inability to pay, in itself,
was not an exception to the discharge rule. The court nqted

that the IRS had demonstrated that the debtors’ actions, bothexoT|C NEWCASTLE DISEASE . The APHIS has issued
before and after the bankruptcy filing, demonstrated a willfulinterim regulations amending the Exotic Newcastle disease
attempt to evade the taxes. The court held that the Tax CpYqylations by removing portions of Arizona, California, Nevada,
ruling that the horse venture was a sham was entitled tgnq Texas from the list of quarantined areas prohibiting or
preclusive effect on the issue of willful attempt to evade ta Sestricting the movement of birds, poultry, products, and
In addition, the debtors’ actions in closing their bank accountgnaterials that could spread Exotic Newcastle disease from the
and transferring assets to their children demonstrated a wi 'fUduarantined area. With this action, there are no longer any areas
attempt to evade payment of the taxes. The taxes were nheld Arizona, Nevada, and Texas that are quarantined because of
nondischargeableéJnited States v. Doyle, 2003-2 U.S. Ta{ exotic Newcastle disease8 Fed. Reg. 45741 (Aug. 4, 2003)

Cas. (CCH) 1 50,619 (W.D. Penn. 2003)
_ , | LIVESTOCK REPORTING . The GIPSA has issued final

Four days before the debtors filed their chapter 7 petitibneqylations establishing a swine contract library as required by
the IRS notified the debtors that their untimely filed 1991he Swine Packer Marketing Contracts subtitle of the Livestock
income tax return was selected for examination. The deb Offlandatory Reporting Act of 1999. The regulations establish a
included the taxes owed for 1991, based on the 1991 returl, jibrary or catalog of contract types that packers use to purchase
their bankruptcy schedules. The audit produced a post-petitiogyine for slaughter and make information about the contract
assessment of additional taxes and penalties. The delitoggms available to the public. The regulations also provide for
received a discharge in the bankruptcy. The debtors then s t"?ﬁ’onthly reports on the estimated number of swine committed

with the IRS as to the audit assessment but failed to pay|thg; gelivery to packers under existing contraé®.Fed. Reg.
settlement amount. After the IRS filed a lien to secure the ayidj{7g01 (Aug. 11, 2003)

assessment, the debtors sought a ruling that the audit assespment PERISHABLE AGRICULTURAL COMMODITIES
was discharged in the bankruptcy case. The court held that

because the debtors’ 1991 return was untimely filed less th CT. The plaintiff and defendants were agricultural produce

two years before the bankruptcy petition and the taxes invoh/eﬁe”erS who sold produce to a PACA produce handler who did

were assessed after the bankruptcy petition, the audit-asse SQ&% pay.for the produce. The defendants had previously filed
taxes were nondischargeabEhomas v. Comm'r, T.C. sult against the produce handler for repayment from the PACA
Memo. 2003-231 ’ trust when the defendants knew the produce handler was

insolvent. The plaintiff argued that under general trust principles,
a co-beneficiary of the PACA trust has a fiduciary duty to the
CONSUMER LAW other beneficiaries not to deplete the trust principal to the
detriment of the other beneficiaries. The court agreed and held
that, once a PACA trust beneficiary learns that a PACA trustee
has become insolvent, the PACA trust funds are to be escrowed
financial institutions provide consumers, “at the time for pro rata distribution among all PACA trust beneficiaries.
establishing a customer relationship . . . and not less t a‘ﬁhus, the defendants were required to return all PACA trust funds

annually during the continuation of such relationship,” a privdc eceived after their learning about the produce handler’s

notice detailing their practices with respect to disclosing gn nzolvency. The p_'g'”?ﬁ soughé an amendment to tEe original
protecting nonpublic personal information. See 15 U.S. udgment to provide for prejudgment interest on the amount

6803. The Federal Trade Commission (FTC) ruled that ‘é”required to be returned. The court granted the amendment and

financial institutions subject to the FTC's jurisdiction |- awarded interest from the dgte the defend.ant received the
including lawyers - will have to comply with these rulds payment; up to the date of thejudgmeht ordering disgorgement,
beginning on May 23, 2003.” The plaintiff bar associatio so b? paid at the statutory rat&esh Kist Produce, LLC v.
challenged the FTC ruling as arbitrary, capricious and in ex es(s:hOI Cprp., Inc., 251 F. Supp.2d 138 (D. D.C. 2003),

of the FTC authority. In denying the FTC’s motion to dismi S,amendmg 223 F. Supp.2d 1 (D. D.C. 2002)

the court held that the Act did not appear to apply to attorngys

S

PRIVACY. The Gramm-Leach-Bliley Act requires th
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TREE ASSISTANCE PROGRAM. The FSA has issued
proposed regulations implementing, subject to the availabil
of funds, the Tree Assistance Program (TAP) authorized
the Farm Security and Rural Investment Act of 2002. The TA
program provides assistance to tree, bush and vine owners
have trees, bushes or vines lost by a natural disaster. No fU
have been appropriated for the program at this tG8d-ed.
Reg. 47499 (Aug. 11, 2003)

FEDERAL INCOME
TAXATION

BUSINESS EXPENSES The taxpayer purchased 3
commercial building with the intent to renovate the buildin

corporate businessk.J. Harrison & Sons, Inc. v. Comm'r,
ty T.C. Memo. 2003-239

by CHARITABLE DEDUCTION . The taxpayer lived in a house

\P i '
owned by a trust established by the taxpayer’s parent, a

vhQ . . . . :

ndgrofessmnal painter. The parent established a foundation which
owned a collection of the paintings stored in the house. The
taxpayer claimed a charitable deduction for the house expenses,
based on a percentage allocation equal to the amount of space
used for storage. The court held that the taxpayer could not claim
a charitable deduction for the expenses because the taxpayer did
not receive a written acknowledgment from the foundation as to

the expensestussy v. Comm’r, T.C. Memo. 2003-232

COOPERATIVES. The taxpayer was a farmers’ marketing
cooperative which initially used current market values to
determine the patronage payments for delivery of produce from

and use it for a restaurant and nightclub. The taxpayer clai

0 member growers. The cooperative members agreed to institute a
ed:committee method” of valuing a crop year’s produce by using a

deductions for the renovation costs, interest on the construclion:ommittee to propose a current valuation which was accepted by

loan and depreciation. The court found that the building

S a vote of the members or by arbitration. The IRS ruled that this

not used for profit because the building was used only py approach was acceptable under I.R.C. § 521(b)(1) for operating

nonprofit volunteer groups. The court held that the renovatipn 5 54 cooperative basistr. Rul. 200332001, May 2, 2003
costs and interest expenses had to be capitalized in the Hasis
of the building. The depreciation deduction was disallowgd COURT AWARDS AND SETTLEMENTS . The taxpayer

except for the portion which represented the section of
building which was rented for storage. The appellate co
affirmed in a decision designated as not for publicatitson

v. Comm’r, 2003-2 U.S. Tax Cas. (CCH) 1 50,614 (9th Cir.
2003),aff'g, T.C. Memo. 2002-61

C CORPORATION

EMPLOYEE. The taxpayer and spouse were the sd
shareholders and officers of a corporation which provided
office supply business with sales primarily to governmen
agencies. The taxpayer provided all of the labor for the taki
billing and shipping of orders. The taxpayer entered into
employment agreement with the corporation which provids
for payment for rent and royalties instead of wages. The co
held that the royalties were taxable as wages subject to
withholding and employment taxe€harlotte’s Office
Boutique, Inc. v. Comm'r, 121 T.C. No. 6 (2003)

The taxpayer family-owned corporation operated a tral
hauling business started by a husband and wife in 1932. ]

hefiled a malicious prosecution lawsuit against a former business
|t associate and received a money judgment, including prejudgment
interest, which was paid by the defendant. The taxpayer received
half of this money after payment of legal expenses and attorney’s
fees. Although the actions giving rise to the malicious prosecution
lawsuit arose prior to amendment of I.R.C. § 104 by the Small
Business Job Protection Act of 1996, the judgment was paid after
|e the amendment was enacted. The taxpayer argued that application
nOf the amended Section 104 was an unconstitutional retroactive
| application. The court held alternatively that (1) the amendment
g'applied because the judgment was received after the amendment
bn Wwas enacted and (2) because the amendment only increased a
Ld tax, the retroactive application was constitutional. Because the
urtiudgment was not received as compensation for physical injuries
taxt0 the taxpayer, the portion received by the taxpayer was included
in taxable incomeVenable v. Comm’r, T.C. Memo. 2003-240

The taxpayer was employed as an accountant/bookkeeper with
Lh & construction company. The taxpayer’'s employment was

rhderminated after a dispute over profit-sharing and the parties
herreached a settlement for a lump-sum payment. At no time did the

wife performed bookkeeping for the business and was an offi
and chairman of the board of the corporation. After the de
of the husband, although most of the management of
business was performed by the sons during the tax y

thtaxpayer allege any physical injuries, but the taxpayer excluded
hethe settlement from taxable income. The taxpayer argued that the
r@mendment of |.R.C. § 104 by the Small Business Job Protection

involved in the case, the wife spent an average of 40 hours|pef\ct of 1996 to exclude from taxable income only money received
week on corporate business, including public relations activitjes for physical injuries was unconstitutional. The court held that the
such as attending charity and civic events. The IRS disalloweddistinction between money received for physical and nonphysical
a portion of the wife’s salary as a business expense deducliodnjuries had a rational basis and was constitutional; therefore, the
because the salary was unreasonably excessive. The douffxpayer’s employment termination settlement was taxable
characterized the wife’s position as comparable to an outsifledincome.Lockmiller v. Comm’r, T.C. Summary Op. 2003-108

_sitting as chairman of the boardl but aIIoweq an 80 percgnt pISASTER LOSSES On July 17, 2003, the President
increase in allowable compensation for the wife's services|to getermined that certain areas in Texas were eligible for assistance
the corporation in public relations and experience in the ynger the Disaster Relief and Emergency Assistance Act, 42
U.S.C. § 5121, as a result of Hurricane Claudette that began on
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July 15, 2003FEMA-1479-DR. On July 21, 2003, the PresidelLtstore operated as an S corporation. However, the taxpayers did

determined that certain areas in Nebraska were eligible
assistance under the Act as a result of severe storms and torn|
that began on June 9, 20EMA-1480-DR. On July 28, 2003,
the President determined that certain areas in Florida were eli
for assistance under the Act as a result of severe stormg
flooding that began on June 13, 206BMA-1481-DR. On July

29, 2003, the President determined that certain areas in Tenn
were eligible for assistance under the Act as a result of se
storms, high winds and heavy rain that began on July 21, 2
FEMA-1482-DR. On August 1, 2003, the President determin
that certain areas in North Dakota were eligible for assistg
under the Act as a result of severe storms and high winds
began on June 24, 200BEMA-1483-DR. Accordingly

taxpayers who sustained losses attributable to the disaster]
deduct the losses on their 2002 federal income tax returns.

EARNED INCOME CREDIT . The IRS has announced th
it will launch the Earned Income Tax Credit (EITC) Certificati
Pilot Program in early 2004. The EITC program is aimed
rewarding work and helping families out of poverty. The pi
program will use an integrated approach addressing pote
erroneous claims by identifying cases that have the hig
likelihood of error before they are accepted for processing
before any EITC benefits are pal&-2003-97.

HOBBY LOSSES. The taxpayer was employed full-time ag
business manager. The taxpayer also bred, trained, sold

showed “reining” horses. The horse activity was operated upde

an assumed business name but did not obtain a business lid

: . ) .1 al
The taxpayer had signed a declaration with the Remmgg a partnership with each partner receiving 50 percent of the

Association stating that he had not trained or assisted in trai
for remuneration for the prior five years. Most of the reco
produced to support the validity of the activity were produd

from computer files in preparation for the case and were dismigsed

by the court as unreliable. The court held that the activity
not engaged in for profit because (1) the taxpayer did not mair
complete and accurate records sufficient to support the dedud

claimed or to provide sufficient information to determine the

future profitability of the activity; (2) the activity had substanti
and continual losses and the taxpayer provided no plan that w

make the activity profitable; and (3) all of the horses were use

by the taxpayer and family for recreati®dunney v. Comm'r,
T.C. Memo. 2003-233

MORTGAGE INTEREST . The taxpayer borrowed mone
using a mortgage loan on the taxpayer’s parent’s house. The
was made in the parent’s name, although the taxpayer mad
the loan payments. The money was used in the taxpayer’s bug
and the taxpayer and parent had agreed that, if any of the
was unpaid at the parent’s death, the remainder would be excl
from the taxpayer’s share of the parent’s estate. The taxp
did not live in the house. The court held that the taxpayer
not eligible to deduct the interest expense of the loan bec
the taxpayer was not directly liable for the lodMontoya v.
Comm’r, T.C. Summary Op. 2003-109

NET OPERATING LOSSES. The taxpayers claimed a ng
operating loss for 1981 and 1982 resulting from a failed rg

faot provide any evidence to support their income tax basis in the
adoeporation nor their income during 1983 through 1988. The
taxpayers claimed carryover losses in the following years,
pilbdeluding 1998 and 1999, although the taxpayers did not provide
amy substantiation of the nature and source of the net operating
losses. The IRS denied the NOL carryover deductions for 1998
egawe 1999 as occurring more than 15 years after the initial net
vergerating loss. The court held that, because the taxpayers provided
DO® substantiation of the NOLs carried over after 1981 and 1982,
ethe NOLs were considered as occurring in 1981 and 1982 and the
ndene for allowing further carryover had expired by 1998 and 1999
tlzatd the NOLs could not be deducted in those yédamsen v.
Comm’r, T.C. Memo. 2003-244

MaAFFERS IN COMPROMISE. The IRS has adopted as final
regulations providing for a $150 user fee for processing certain

Itoffers in compromise. The user fee will not apply to offers based

nsolely on doubt as to liability and offers made by low income
ahxpayers whose incomes are at or below the poverty guidelines
oet by the Department of Health and Human Services. While the
ntfak will not be refunded if an offer is withdrawn, rejected, or
negtturned as nonprocessable after acceptance for processing, no
ardiditional fee will be charged if a taxpayer resubmits an offer the
IRS determines to have been rejected or returned in @8red.
aReg. 48785 (Aug. 15, 2003)

amARTNERSHIPS

DISTRIBUTIVE SHARE. The decedent and brother had orally
ense. . : ; . . .

réed to combine their farming and oil exploration businesses
nin
d
e

grtnership. One brother operated the farm and the other operated
§we oil business and the partners agreed that the farm income was
| "T0 be allocated to the brother and the oil profits allocated to the
S§ecedent. The primary issue in the case was the allocation of gain
vas ’ o

(Arom the sale of grain by the partnership in the year of the

” Odecedent’s death. The estate argued that the partnership agreement
Alidcated all of the income to the brother. The court rejected the

= =

oral agreement to allocate the profits from the individual business

b%cause the agreement lacked economic substance. The court held

at the decedent was a 50 percent partner and that the grain was

partnership property when it was sold; therefore, the decedent
and the decedent’s estate received a 50 percent distributive share
of the income from the grain salEstate of Ballantyne v.

y Comm’r, 2003 U.S. App. LEXIS 16138 (8th Cir. 2003pff'g,

loag. Memo. 2002-160

© aIQENSION PLANS. For plans beginning in August 2003, the

iness : : o

0Welghted average is 5.31 percent with the per.m|f55|ble range of
.18 to 5.85 percent (90 to 120 percent permissible range) and

qg?S to 6.38 percent (90 to 110 percent permissible range) for

Urposes of determining the full funding limitation under I.R.C.

é112(c)(7). Notice 2003-58, |.R.B. 2003-35

TAX RETURN EXPENSES. The taxpayer claimed a

miscellaneous itemized deduction at the standard mileage rate

for mile driven for (1) copying and filing of personal federal and
tate income tax returns, (2) for meetings with IRS personnel

tai S .

related to the examination of personal income tax returns, (3) for

al
0

[2)

yl
2\
vV
AUS
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a trip to a law library, and (4) for copying of a document entitl
“Response to AG of IRS Investigation.” The court held that, un
Treas. Reg. § 1.212-1(1), the mileage costs were deductibl
an ordinary and necessary expense in connection wit
determination of federal and state income ta)&sissy v.
Comm’r, T.C. Memo. 2003-232

TRUSTS. The IRS has issued annotated sample declarati
of trust and alternate provisions that meet the charitable remai
annuity trust (CRAT) requirements under |.R.C. § 664(d)(1) g
Treas. Reg. § 1.664-2. The alternate provisions relate to: (1
statement of the annuity amount as a specific dollar amount
payment of a portion of the annuity amount to an I.R.C. § 17(
charitable organization; (3) a I.R.C. 8 664(f)(3) “qualified
contingency”; (4) the last payment of the annuity amount to
recipient; (5) restriction of the charitable remainderman tq
“public charity”; (6) the donor’s retained right to substitute f
the designated charitable remainderman; (7) a power
appointment to designate the charitable remainderman; (8)
donor’s retained right to revoke the interest of the succeq
recipient; and (9) discretion of the trustee to apportion the ann
amount among members of a class. The sample declaratio
trust include: (1) an inter vivos CRAT for one measuring lif
superseding Rev. Proc. 89-21, 1989-1 CB 842; (2) an inter vi
CRAT for a term of years; (3) an inter vivos CRAT for tw

Ptounty determined that the plaintiff's use of the property was a
lehonconforming use. The court upheld the nonconforming use
£ Afling because the plaintiff's use varied significantly from the
h frevious owner’s use of the propeRyssell v. Flathead County,

67 P.3d 182 (Mont. 2003)

ons
hder
n
the

(2)cochran v. Veneman, 252 F. Supp.2d 126 (M.D. Pa. 2003)
(“()dawy check-offjsee p. 5kupra.

CITATION UPDATES

he
a

IN THE NEWS

DI
of
the

sor BIOSAFETY . The Cartagena Protocol on Biosafety, the first

Litggally binding international agreement governing the movement

hsadfliving modified organisms (LMOs) across national borders,

e will take effect on September 11, 2003. This was made possible

vafter the Republic of Palau became the 50th country to ratify it in

o June 2003. The Protocol, adopted on January 11, 2000 after more

measuring lives (payable consecutively), superseding sectipntdan five years of negotiation under the Convention on Biological

of Rev. Proc. 90-32, 1990-1 CB 546; (4) an inter vivos CRAT
two measuring lives (payable concurrently and consecutive
superseding section 5 of Rev. Proc. 90-32, 1990-1 CB 546;
testamentary CRAT for one measuring life, superseding sec|
6 of Rev. Proc. 90-32, 1990-1 CB 546; (6) a testamentary CH
for a term of years; (7) a testamentary CRAT for two measu
lives (payable consecutively), superseding section 7 of Rev. H
90-32, 1990-1 CB 546; and (8) a testamentary CRAT for |
measuring lives (payable concurrently and consecutive
superseding section 8 of Rev. Proc. 90-32, 1990-1 CBRé86.
Proc. 2003-53 through 2003-60, I.R.B. 2003-31

ZONING

AGRICULTURAL USE . The plaintiff purchased 4.9 acres @
property which was zoned as suburban agricultural which
defined as ddistrict to protect and preserve agricultural lan
for the performance of limited agricultural functions and
provide a buffer between urban and unlimited agricultural ug
encouraging concentration of such uses in areas where potd
friction of uses will be minimized.The previous owner had use

the property as a dairy farm and for the repair of farm machine

owned by others. The plaintiff did not operate a dairy on
property but used the property for the repair, maintenance
storage of heavy equipment, primarily for logging af
construction. The plaintiff did not use the property for farmir

The evidence showed that the previous owner’s repair busine
was small and inside the buildings but the plaintiff’'s repair
business was open and involved large amount of machinery.|Th

!

oDiversity, seeks to provide an adequate level of safety for the
ygafe transfer, handling and use of LMOs resulting from modern
5)motechnology that may have adverse effects on the conservation
ticknd sustainable use of biological diversity. For more information
ADN the protocal requirements, see http://rd.bcentral.com/
nglD=1031240&s =48119610.

FOC.FARM LABOR . The National Agricultural Statistics Service

WENASS) has issued the latest agricultural labor statistics which

Y)show the number of hired farm workers up 1 percent and wages
up 4 percent from July 2002. All NASS reports are available by
subscription free of charge direct to an e-mail address. Starting
with the NASS home page at http:/www.usda.gov/nass/, click on
Publications, then click on the Subscribe by E-mail button which
takes you to the page describing e-mail delivery of replutpust
15, 2003, by the National Agricultural Statistics Service,
Agricultural Statistics Board, U.S. Department of Agriculture.

f RURALINVESTMENT TAX CREDIT. Legislation has been
vastroduced in the U.S. House of Representatives that would
sprovide an investment tax credit for up to 50 percent of the cost
oof a rural investment building. A “rural investment building” is
eglefined as a building in a qualified rural investment project
ngstablished by a state for counties with a migration out of the
I county of at least 10 percent during the 20 years before the
igffective date of the legislatioRl.R. 2972

he WEATHER-RELATED SALES OF LIVESTOCK. The state

Z%q Colorado allows a credit against state corporate and personal
income tax fortaxpayers eligible to defer income for federal

Yincome tax purposes under IRC § 451(e), concerning the sale of

CfFestock due to weather-related conditioReg. 39-22-128,

P Ceolorado Department of Revenue, effective March 2, 2003.
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AGRICULTURAL TAX AND LAW SEMINARS

by Neil E. Harl and Roger A. McEowen
September 23-26, 2003 Interstate Holiday Inn, Grand Island, NE

Come join us for expert and practical seminars on the essential aspects of agricultural tax and law. Gain insight andingnderstan
from two of the nation’s top agricultural tax and law instructors.

The seminars are held on Tuesday, Wednesday, Thursday, and Friday. Registrants may attend one, two, three or all four days,
separate pricing for each combination. On Tuesday, Dr. Harl will speak about farm and ranch income tax. On Wednesday, Dr. H
will cover farm and ranch estate planning. On Thursday, Roger McEowen will cover farm and ranch business planning. On Fride
Roger McEowen will cover agricultural law developments for 2002-2003. Your registration fee includes comprehensive annotate
seminar materials for the days attended and lunch.

The seminar registration fees faurrent subscribersto theAgricultural Law Digest, theAgricultural Law Manual, or Principles of
Agricultural Law (and for multiple registrations from one firm) are $185 (one day), $360 (two days), $525 (three days), and $67(
(four days). The registration fees fwnsubscribers are $200, $390, $570 and $720, respectively.

October 23, 2003: “Farm & Ranch Income Tax”
by Neil E. Harl

October 24, 2003: “Farm & Ranch Estate and Business Planning”
by Roger A. McEowen

Spa Resort, Palm Springs, CA

Registrants may attend one or both days. The registration fee includes comprehensive annotated seminar materials for the
attended which will be updated just prior @ seminar. The seminar registration feestiorent subscribersto the Agricultural Law
Digest, the Agricultural Law Manual, or Principles of Agricultural Law (and for each registrant for multiple registratioosdrfimm)
are $185 for one day and $360 for both days. The registration feeméobscribers are $200 for one day and $390 for both days.
Registration brochures will be mailed to all subscribersin addition, complete information and a registration form are available
now on our web site at http://www.agrilawpress.com. For more information, call Robert Achenbach at 1-541-302-1958, or e-mail 1
robert@agrilawpress.com

*

SEMINAR IN PARADISE

“Farm Income Tax and Estate and Business Planning”

by Dr. Neil E. Harl and Roger A. McEowen

January 5-9, 2004 Waikoloa Beach Marriott Resort, Big Island of Hawaii
We are beginning to plan for another “Seminar in Paradise” in Hawaii in January 2004, if there is enough interest. Thewseminars
from 8am to Noon each day. The Monday and Tuesday seminars will cover Farm Income Tax; the Wednesday and Thursday semil
will cover Farm Estate Planning; and the Friday seminar will cover Farm Business Planning. The registration fees ai$éds for
subscribersand $695or nonsubscribers.  Early registrants will be able to pay a non-refundable (unless we cancel) deposit of $100 in
exchange for a $50 reduction of the registration fee. If you are interested and want more information, call Robert ai9%58le8@2- 1
mail at robert@agrilawpress.com.
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