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Jobs and Growth Tax Relief Reconciliation Act of 2003

(Pub. L. No. 108-27): Summary of Selected Provisions
— by Neil E. Harl* and Roger A. McEowen**

Expense method depreciation

The expense method depreciation annual allowance, which was $25,000 for 2003, has
been increased to $100,000 effective for taxable years beginning after 2002 and before
2006. The increase is effective for 2003, 2004 and 2005. Thereafter, the limit returns to
$25,000 unless there is further legislation to change the amdati®ec. 202(a), amending
I.R.C. 8§ 179(b)(1).

The phase-out for eligible property is increased to $400,000 from $200,000 for taxable
years beginning after 2002 and before 2006. The phase-out applies, dollar for dollar, to
qualifying property placed in service each year above the phase-out amcuSec.

202(b), amending I.R.C. § 179(b)(2).

Off-the-shelf computer software is eligible for expense method depreciation if placed
in service in a taxable year beginning after 2002 and before 2@@6Sec. 202(c),
amending |.R.C. 8 179(d)(1)(A)(ii).

The dollar limit ($100,000) and the phase-out threshold amount ($400,000) are adjusted
for inflation in calendar years after 2003 and before 20@6 Sec. 202(d), amending
I.R.C. 8 179(b)(5)(A).

The inflation adjustment is in $1,000 increments for the $100,000 amount and $10,000
increments for the $400,000 amouktt Sec. 202(d), amending I.R.C. §179(b)(5)(B).

The 2003 Act excludes air conditioning and heating units from eligibility for expense
method depreciation. The legislation also excludes from eligibility property described in
I.R.C. § 50(b) (property used outside the United States, property used for lodging, property
used by certain tax-exempt organizations and property used by governmental units or
foreign persons or entitiedhct Sec. 202(c), amending I.R.C. § 179(d)(1).

The new law also provides that expense method depreciation elections can be revoked
(with respect to any taxable year beginning after 2002 and before 2006) by the taxpayer
with respect to any property; the revocation, once made, is irrevogabl8ec. 202(e),
amending I.R.C. § 179(c)(2).

* Charles F. Curtiss Distinguished Professor in Agriculture and Professor of Economics, lowa
State University; member of the lowa Bar.

** Associate Professor of Agricultural Economics and Extension Specialist, Agricultural Law and
Policy, Kansas State University, Manhattan, Kansas. Member of Kansas and Nebraska Bars.

The nextissue of thé®igestwill be published on July8, 2004.
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Bonus depreciation amount taxed at the same rates as net long-term capital gain for taxable
The Act increases the special allowance for eligible propergears beginning after December 31, 2002 and beginning before
acquired after September 10, 2001, and before September 11} 208duary 1, 2009. This provision applies for purposes of both
(the cut-off date before the 2003 amendment) from 30 percentregular tax and alternative minimum tax purposes. Thus,
50 percent of the income tax basis of eligible property (aftelividends will be taxed under the provision for 2003 at rates of
expense method depreciation has been claimetisec. 201(a),| five and 15 percentAct Sec. 302(a), adding I.R.C. § 1(h)(11).
amending I.R.C. § 168(k)(4). If a shareholder does not hold a share of stock for more than 60
The increased allowance applies to property the origingl afys during the 120-day period beginning 60-days before the ex-
which commences with the taxpayer after May 5, 2003 if theividend date, dividends on the stock are not eligible for the

property was acquired by the taxpayer after May 5, 2003 [andduced ratesAct Sec. 302(a), amending I.R.C. §
before January 1, 2005 if there was no binding contract for] tli€h)(11)(B)(iii).
acquisition of the property in effect before May 6, 2003. If ther€orporate “penalty” taxes

was a binding contract in effect before May 6, 2003, but not before

September 11, 2001, the property remains qualified for th
percent allowance previously available.

The property must be placed in service under the new provi
before January 1, 2005 except, for property described in I.R
168(k)(2)(B) (property having longer production periods) bef
January 1, 2006Act Sec. 201(a), amending |.R.C. §
168(k)(4)(B).

For passenger automobiles, which are subject to inflation

The 2003 Act reduces the accumulated earnings tax rate
3 15 percent) and the personal holding company tax rate (also
to 15 percent) effective in 2008ct Sec. 302(e)(5), (6), amending
SIPR.C. 88 531, 541.

CA&ernative minimum tax

PI'e The Act increases the AMT exemption amount for married
taxpayers filing a joint return and surviving spouses from $49,000
to $58,000 and for unmarried taxpayers from $35,750 to $40,250
for taxable years beginning in 2003 and 208¢t. Sec. 106(a),

adjusted depreciation limits, the increase in the first year allowanggending 1.R.C. § 55(d)(1)(A), (B).

for new vehicles under the bonus depreciation rules is bog
from $4600 to $7650 with the same effective dates as for|
increase from 30 percent to 50 percent of the income tax bas
eligible property. Thus, for new passenger automobiles tha
depreciable, the allowable depreciation is $3060 plus $765
$10,710 if acquired after May 5, 2003. For new passer
automobiles acquired before May 6, 2003, the limit is $3060
$4600 or $7660. The first year limit for used passen
automobiles remains at $308@:t Sec. 201(a), amending |.R.C.
§ 168(k)(4)(D).

Under the 2003 Act, an election with respect to any clas
property for purposes of bonus depreciation does not apply t
property in the classAct Sec. 201(a), adding I.R.C. §
168(Kk)(4)(E).

The bonus depreciation amendments apply to taxable y
ending after May 5, 2002\.ct Sec. 201(d).

Capital gains

The 2003 Act reduces the income tax rate on long-term cal
gains from 10 percent to five percent for those in the 10 o
percent brackets and from 20 percent to 15 percent for tho
higher income tax brackets. The reduction applies to both reg
tax and alternative minimum tax calculations. For those in
15 percent income tax bracket, the Act reduces the rate on
term capital gains to zero for taxable years beginning after 2
and before 2009 (unless changed in the meantifm)Sec.
301(a), amending I.R..C. 88 1(h)(1), 55(b)(3).

The provision applies to sales after May 5, 2003, in taxa
years ending on or after May 6, 2003. The provision contin
through 2007Act Sec. 301(d)(1).

The provision provides for proration for 2008ct Sec. 301(c),
amending I.LR.C. § 1(h)(2).

The 2003 Act wipes out the eight and 18 percent rates
earlier legislationAct Sec. 301(b)(1)(A).

Dividends
Under the Act, dividends from domestic corporations (eithg

Steiéome tax rates
theThe Act accelerates the reductions in the regular income tax
is&fes in excess of the 15 percent rate. For 2003 through 2005, the
deyular income tax rates in excess of 15 percent are 25 percent,
O 28 percent, 33 percent and 35 percaot Sec. 105(a), amending
9eR.C. § 1(i)(2).
luS Beginning in 2005 and running through 2007, the Act increases
J&he taxable income level for the 10 percent regular income tax
rate brackets for single individuals from $6,000 to $7,000 and,
for married individuals filing jointly from $12,000 to $14,000.
5 ALt Sec. 104(a), amending I.R.C. § 1(i)(B)(i).
0 allrhe Act increases the size of the 15 percent regular income tax
bracket for joint returns to twice the bracket width of the 15 percent
regular income tax rate bracket for single individuals for 2003
Calitd 2004Act Sec. 102(a), amending I.R.C. § 1(f)(8)(B).
Standard deduction

The Act increases the basic standard deduction amount for joint
Ditdkurns to twice the basic standard deduction for single returns
Je'_?fective for 2003 and 2004. For taxable years beginning after
b€2004, the applicable percentages revert to those allowed under
UBte-Act law.Act Sec. 103(a), amending I.R.C. § 63(c)(9).
thehild tax credit
ONgThe Act increases the child tax credit from $600 to $1,000 for
08803 and 2004. After 2004, the credit reverts to pre-Act levels.

Act Sec. 101(a), amending I.R.C. § 24(a)(2).

For 2003, the increased amount of child credit is paid in
bledvance, supposedly beginning in July, 2003, on the basis of
U@Hormation in each taxpayer’s 2002 return filed in 2003. Advance

payments are not expected to individuals who did not claim the
child credit for 2002Act Sec. 101(b), enacting I.R.C. § 6429.
Corporate estimated tax

fromUnder the Act, 25 percent of corporate estimated tax payments

due on September 15, 2003, is not due until October 1, 2@03.

Sec. 104(a).
rc

or S corporations) and qualified foreign corporations are gene

rally
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CASES, REGULATIONS AND STATUTES

by Robert P.

Achenbach, Jr

ANIMALS

ANIMAL ABUSE . The defendant was charged, under
Rev. Stat. § 167.320, with first degree animal abuse for shod
a neighbor’s dog. The defendant argued that the statute
unconstitutionally vague and overbroad. The trial court agr
and held that the Tenth Amendment to the U.S. Constitu
prohibited state statutes which proscribed conduct which

continued to use the property in the same manner as before the
conveyanceln re Perry, 289 B.R. 860 (W.D. Tex. 2003)ev’g
in part and aff’'g in part, 267 B.R. 759 (Bankr. W.D. Tex. 2001)

FEDERAL TAX-ALM § 13.03.

)_r. DISCHARGE. The taxpayer was a doctor with a small
UBgactice in Alaska. In 1992, the taxpayer established a three-
Wisred asset protection trust to own all personal and business
?%stets in an attempt to avoid federal income tax. The taxpayer
IQkased filing personal income tax returns for 1992 through 1997.
Vdhe taxpayer was audited and investigated for criminal tax

otherwise constitutional. The appellate court held that the Teénflyasion. Although the taxpayer agreed to cooperate and did

Amendment did not prohibit any authority of the states
regulate the conduct of its citizens but only limited the autho
of the federal government to that expressly granted by the

@ventually file the missing returns, no tax payments were made.
%he court held that the 1992 through 1997 taxes were
J-t%ndischargeable under Section 523(a)(1)(C) for willfull attempt

Constitution, with the remaining authority reserved to the stafteg, eyade payment of taxes.re Rowen, 2003-1 U.S. Tax Cas.

Because the Tenth Amendment did not limit the state’s autho
the Oregon statute was not prohibited by the Tenth Amendn
and was constitutionabtate of Oregon v. Thomas, 63 P.3d
1242 (Or. Ct. App. 2003)

BANKRUPTCY

GENERAL-ALM § 13.03.
EXEMPTIONS.

rifeticm 950,502 (Bankr. Alaska 2003)
nen
The debtor was a real estate agent who failed to file income

tax returns and pay taxes for 1992 through 1997. During that
time the debtor moved without sending a change of address to
the IRS and made substantial payments of other debts. The IRS
constructed substitute returns, assessed taxes and filed a Notice
of Levy with the debtor’s employer. After the Notice of Levy,
the debtor made several small offers of compromise which were
rejected and filed the missing tax returns. The debtor filed a
Chapter 7 case within three years after filing the returns and
sought a discharge of the taxes. The court held that the taxes

HOMESTEAD. The debtor owned 85.51 acres of rural lgngere not dischargeable under Section 523(a)(1) because the

divided into three contiguous tracts of 59 acres, a 20 foot s
of land, and 26 acres on which the debtor had a 1.34

trizbtor’s untimely returns were not considered returns for
AGbBrposes of Section 523(a)(1).re Washburn, 290 B.R. 162

homestead. The 26 acre tract also was used for a campgoyBgnkr. M.D. Fla. 2003)

and trailer park. The 59 acre tract contained buildings, sew
treatment facilities and recreational areas used in conjung
with the campground. The 26 acre tract was conveyed
corporation wholly-owned by the debtors, in order to obt
financing to develop the campground. The debtors refinan
the loan into a personal loan secured by the 26 acres; how
there was no conveyance of the property to the deb
personally. The debtors claimed the 85.51 acres as part of
exempt homestead under Tex. Prop. Code § 41.002 a

age . .
tionWhile the debtor was associated with a group of tax protesters,

othe debtor failed to file tax returns for 1992 through 1995. The
hifebtor claimed excess deductions and exceptions so that the
c&fnount of withheld taxes was minimal. The IRS constructed
5\%|l,)stitute returns and made assessments based on those returns.
ofde debtor then filed returns using the figures supplied by the
thidyS assessments. The debtor agreed to make installment
hdPayments but failed to make any payments and eventually filed

judgment creditor objected based on ownership of the lan

Chapter 7. The court held that the debtor was not entitled to

the corporation and the use of all but the 1.34 acres as a bus|n8<éischarge of the taxes because the untimely filed returns were
The Bankruptcy Court allowed only the 59 acres and the .3t considered returns for purposes of Section 523(aj(ig.

acres as eligible for the rural homestead exemption becau

26 acres were used for a business. The appellate court revgr|
as to the 26 acres, holding that the statute did not prohibit uge,
parts of a rural homestead for a business. The court noted tha
reason for the large size of the exemption was to accommdd
farmers who used the land to make a living. The court also fqund
that the conveyance to the corporation had no substance befau
no title was passed, no compensation was paid and the d bt

Y¥gintraub, 290 B.R. 410 (Bankr. M.D. Fla. 2003)

et
f
it a
e

COMMERCIAL LAW

ERAUD. The plaintiffs were a national class of farmers who
gchased the herbicide Poast, manufactured by the defendant.
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The plaintiffs charged that the defendant fraudulently markdtegommodity and conservation program benefits. The rules provide
Poast and a less expensive version, Poast Plus, differently levbat, for individuals, CCC will use the adjusted gross incomes
though both products were the same and both received [EPgported by the individual in the prior three years to the IRS and
registration. Evidence showed that the defendant advertised ttagomparable amount for all other entities such as corporations,
only Poast was registered with EPA, that the defendant yséenited partnerships, and charitable institutions. This rules also

mailings, processors and dealers to warn farmers of “off-la
use of Poast Plus. Also, the defendant had state inspe
investigate the defendant’s dealers for selling Poast Plus to cH
crop farmers, which led to fraudulent criminal prosecutio

einclude provisions concerning payment eligibility determinations

Ctdeg program participants who are reservist military personnel
rtgilled to active duty as the result of Operation Iragi Freedom,
hsand other similar military operation68 Fed. Reg. 33341 (June

Evidence also showed that the defendant lied to the North Dgkata2003)

Pesticide Control Board to conceal the fact that Poast Plus

wad’ERISHABLE AGRICULTURAL COMMODITIES ACT.

EPA-registered for the same crops as Poast. The jury returedlae plaintiffs were sellers of agricultural produce and sold produce
verdict for the farmer-class awarding damages of $15,000,p0® the defendant corporations in two months for which they were
The court tripled the damages and added costs, pushing the awaed paid. The two defendant corporations had two common
to $53 million. On appeal, the court affirmed the award and|théhareholders, shared a business address and shared a business

certification of the class. See al®eterson v. BASF Corp., 618
N.W.2d 821 (Minn. Ct. App. 2000). Peterson v. BASF Corp.,
657 N.W.2d 853 (Minn. Ct. App. 2003).

ENVIRONMENTAL LAW

CLEAN WATER ACT. The plaintiffs owned property
downstream from a farm which the defendant leased.
defendant owned and operated a business which accepte
processed “spent mushroom substrate” (SMS) which wag
waste material from growing mushrooms. The defendant did
grow any mushrooms but processed the SMS only from o)
growers. The SMS was dumped onto the land and left uncov
so that portions of the waste would leach out with rainwa
leaving material suitable for potting soil. The waste water drai
into a stream which flowed into a pond on the plaintiffs’ prope
The plaintiffs filed an action for violation of the Clean Water A
(CWA), Pennsylvania Clean Streams Law (PCSL) and pu
and private nuisance. The court granted summary judgmery
the plaintiffs on the issue that the defendant’s operation w|
point source and violated the CWA by discharging pollutants
navigable waters without a NPDES permit. Summary judgni
was denied, however, as to the violation of the PCSL bec
the plaintiffs failed to prove that the discharge was sewag
industrial waste as defined by Pa. Stat. tit. 35, § 691.1. The ¢
denied summary judgment on the public and private nuisg
claims because the plaintiffs failed to provide support for
claim that the waste water runoff created an unreason
interference with their use of their propeRgynolds v. Rick’s
Mushroom Service, Inc., 246 F. Supp.2d 449 (E.D. Pa. 2003

FEDERALAGRICULTURAL
PROGRAMS

PAYMENT LIMITATIONS . The CCC has adopted as fin
regulations which implement provisions of the Farm Secu
and Rural Investment Act of 2002 regarding limits on the incd

office address. The parties had made several transactions in the
past but used the first corporation as the buyer on the invoices
because the second corporation did not have a PACA license, even
though the parties recognized that the produce was purchased by
the second corporation. Eventually, the second corporation
received its PACA license but the plaintiffs still refused to sell
only to the second corporation because of credit concerns;
therefore, the invoices used the names of both corporations as
THeuyer. The plaintiffs sought an injunction against both

H gadporations, pending resolution of the PACA trust issues for
ti@npayment for the produce. The first corporation argued that it
néhould not be subject to the injunction because it was not the
thectual buyer of the produce. Although the court withheld final
erpflgment on the issue, the court held that, for the purposes of
teissuing an injunction, the first corporation would be considered a
helguyer of the produce because its name was on the invoices
tyinvolved. Horizon Marketing v. Kingdom Inter. Ltd., 244 F.
ctSupp. 2d 131 (E.D. N.Y. 2003)

blic POULTRY PROCESSING. The Department of Labor is

t fawviting comments on its draft Ergonomics for the Prevention of
hsMusculoskeletal Disorders: Guidelines for Poultry Processing. The
ntdraft guidelines are available on OSHA's web page, http://
enmtww.osha.gov, and through its publications office. Interested
hupersons may submit written or electronic comments on the draft
b guidelines. OHSA will also hold a stakeholder meeting where the
otblic is invited to express its views on the draft guidelif8s.
in¢eed. Reg. 22536 (June 4, 2003).

the WHEAT . The Federal Grain Inspection Service has issued
hhisoposed regulations which revise the United States Standards
for Wheat to amend the definition of the class Hard White Wheat

) toinsert subclasses. The proposed rules also change the definition
of Contrasting Classes for Hard Red Winter Wheat and Hard Red
Spring Wheat and insert language into the wheat standard to
specify the sample size used to determine sample grade factors.
68 Fed. Reg. 33408 (June 4, 2003)

FEDERAL ESTATE

2l
ity
m

19°)

of persons eligible for program participation. The regulati

}

AND GIFT TAX

ns
ai

set forth the criteria to be applied in determining whether ce

income limits have been exceeded by an individual or entity|land
thus making such individual or entity ineligible for certain CCC

CHARITABLE DEDUCTION . The taxpayer established a
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charitable trust which was to be funded from the taxpay
residuary estate. The trust agreement provided that the
principal was to be used for funding college scholarships
graduates of a high school, to provide funds to colleges, an
historic preservation of buildings and open spaces. The IRS 1
that the value of the property used to fund the trust was elid
for the charitable deductiohtr. Rul. 200322013, Feb. 14, 2003
INSTALLMENT PAYMENT OF ESTATE TAX . The

hrléx credit was increased to $1000 per eligible child for 2003 from
GO0 in 2002. Taxpayers who are not eligible for the advance
sdrayment may still claim the full $1000 credit per eligible child on
 fgeir 2003 returns. Taxpayers need to take the advance payment
LBt account when claiming the child tax credit for 2003 and make
by changes based on the number of eligible children in 2003 that
may differ from the number of eligible children in 2002. For
example, a taxpayer with an eligible child who was 16 in 2002

decedent’s will passed a farm to a trust for the decedent’s thr&d! receive the advance payment for that child under this program,

children. The estate elected to pay the federal estate ta
installments. The trust provided for cash leasing of the lan
the three children at fair market value, either personally o
entities controlled by the children. Two of the children had lea|
some of the farm land as sole proprietors but later formed wh
owned, single person LLCs which were taxed as pass-thrg
entities. The leases were changed to make the LLCs the te
under the leases. The IRS ruled that the change to the LLCs
a mere change in the form of the businesses and did not g
acceleration of the installment payments of estatd taxRul.
200321006, Feb. 12, 2003

SPECIAL USE VALUATION. The IRS has issued the 200
list of average annual effective interest rates charged on
loans by the Farm Credit Bank system to be used in compt
the value of real property for special use valuation purpose

District Interest rate
Columbia 9.18
Omaha/Spokane 7.23
Sacramento 6.92

St. Paul 7.36
Springfield 7.26
Texas 7.19
Wichita 7.44

Rev. Rul. 2003-53, I.R.B. 2003-..

FEDERAL INCOME
TAXATION

C CORPORATIONS.

EMPLOYEE. The taxpayer was a tax attorney and forme
C corporation to operate the law practice business. The taxg
was the sole shareholder, president and secretary-treasure
taxpayer provided all of the services which generated
corporation’s income and managed all of the corporatig
business affairs. The court held that the compensation rece
by the taxpayer from the corporation was wages and
employment-related expenses were miscellaneous item
deductions and not business deduct@vacevich v. Comm,
T.C. Memo. 2003-161

In the same facts as the case above, the corporation
assessed penalties for failure to deposit employment taxeg
for underpayment of tax for the wages paid to the s
shareholder, president, and secretary-treasurer of the corpor
Western Management, Inc. v. Comm’r, T.C. Memo. 2003-
162

CHILD TAX CREDIT . The IRS has announced that it w
begin mailing $400 checks to taxpayers who timely filed 2(
tax returns on which the child tax credit was claimed. The ¢

x @yen though no tax credit will be available for that child in 2003,
4 f§sulting in excess tax credit taken for that child for 2003 and
- faecessitating an increase in the income tax by $400 for ZRO3.
e P03-68
hily-COST-SHARING PAYMENTS . The Secretary of Agriculture
uﬁgs determined that cost-share payments made to individuals un-
LRE the Forest Land Enhancement Program (FLEP) are made pri-
Wwagrily for the purpose of conserving soil and water resources, pro-
alRgling or restoring the environment, improving forests, or pro-
viding a habitat for wildlife. This determination permits recipients
to exclude certain payments under FLEP from gross income for
3 federal income tax purposes to the extent allowed by the I.R.C. 8§
new0.68 Fed. Reg. 33443 (June 4, 2003)
tingPEPENDENTS. The taxpayer was divorced and the divorce
s-decree granted custody of the couple’s two children to the
taxpayer’s former spouse, although neither the divorce or custody
decree was submitted as evidence. The taxpayer claimed the two
children as dependents on the taxpayer’s income tax return but
did not attached a written declaration waiving the spouse’s right
to the dependency deduction. The children lived most of the year
with the custodial spouse. The court held that the taxpayer could
not claim the children as dependents nor claim the earned income
tax credit for the childredones v. Comm’r, T.C. Summary Op.
2003-66
The taxpayer had two children who lived most of the year with
foster parents. The taxpayer did not provide evidence that the
taxpayer provided more than one-half of the support for the children
nor that the children lived with the taxpayer for more than one-
half of the tax year. The court held that the taxpayer could not
claim the children as dependents nor claim the earned income tax
d &edit based upon the children as eligible children under I.R.C. §
a¥(c)(3)(A).Linton v. Comm’r, T.C. Memo. 2003-160
- TNSEPRECIATION . The taxpayers purchased a mobile home in
”]f982, removed the wheels and axles and placed the home on a
NRkeside lot.Taxpayers added improvements to the structure
M&Eluding a 12 by 24 foot deck, a concrete perimeter, storage area,
AYectrical wiring, a water system, a boathouse, a dock andan electric
Zffl. The home was converted to rental property in 1991 and the
taxpayer started claiming a depreciation deduction based on a 10-
year life, assuming that the property was placed in service in 1982.
Yfhe court held that the property was placed in service in 1991 for
reciation purposes and was depreciable under MACRS over
O|_§7.5 years as residential rental property.See Harl, “Depreciating
AUQfdbile Homes,” 1Agric. L. Dig. 145 (2001)Rupert v. Comm'r,
2003-1 U.S. Tax Cas. (CCH) 1 50,486 (9th Cir. 2003)ff'g,
T.C. Memo. 2001-179
DISASTER LOSSES On May 15, 2003, the President
etermined that certain areas in Illinois were eligible for assistance

1
-oa

Nilghder the Disaster Relief and Emergency Assistance Act, 42 U.S.C.



94

Agricultural Law Digest

§ 5121, as aresult of severe storms, tornadoes and flooding
began on May 6, 200FEMA-1469-DR. Accordingly,
taxpayers who sustained losses attributable to the disaster
deduct the losses on their 2002 federal income tax returns.

IRA. The taxpayer was self-employed and employed by
state of Florida which provided a pension plan for the taxpal
Prior to employment for the state, the taxpayer had establid
a Keogh account. The taxpayer made a contribution to the Ke
account in the tax year the taxpayer was employed with the
and the taxpayer did not received any self-employment inco
The court held that the taxpayer was not entitled to a dedud
for the contribution to the Keogh plan because the taxpayer
not have any income from self-employmédsetti v. Commr,
T.C. Memo. 2003-157

LEGAL FEES. The taxpayer was a retired engineer b
continued to provide consulting services. The taxpays

thatortized over 15 yearSrontier Chevrolet, Inc. v. Commr,
2003-1 U.S. Tax Cas. (CCH) 1 50,490 (9th Cir. 2002¥f'g,
Ny T.C. 289 (2001)

PENSION PLANS. The IRS has announced that it is making
thehanges to several programs that allow plan sponsors and
yeadministrators to voluntarily correct problems with their
hegtirement plans: the Self-Correction Program (allows
ogliministrators to correct problems without notifying the IRS);
btakee Voluntary Correction Program (allows administrators to
Meorrect plan errors after obtaining IRS approval); and the Audit
ti@losing Agreement Program (allows for corrections to be made
dighile the plan is under audit, provided that the IRS gives its

approval) Rev. Proc. 2003-44, I.R.B. 2003-.

For plans beginning in June 2003, the weighted average is

ut5.39 percent with the permissible range of 4.85 to 5.93 percent

daughter was involved in a divorce proceeding which inclu
a contest for custody of the daughter’s child. At one point
taxpayer also sought custody of the grandchild. The taxp
claimed the legal expenses for the divorce and cust
proceedings as business legal expenses. The court held th
legal fees were not deductible because the legal procee
were not part of the business but were a personal expense
taxpayerRupert v. Comm’r, 2003-1 U.S. Tax Cas. (CCH) 1
50,486 (9th Cir. 2003)aff'g, T.C. Memo. 2001-179
MEDIATION . The IRS has announced that it has m
permanent two programs that allow taxpayers and the IR
reach agreement on tax disputes more quickly. The IRS ha
announced a pilot program to expedite the resolution of
Exempt Bond disputes. The IRS has made permanent the
Track Mediation (FTM) program. This program gives sm
businesses, self-employed taxpayers and the IRS the oppor
to mediate disputes through an IRS Appeals officer, who ac
a neutral party. In this program, most tax disputes are res
within 40 days compared to several months though the re
appeal process. The IRS has also made permanent the Fas
Settlement (FTS) program. The program enables the IR
resolve tax disputes with large and mid-size businesses
earlier stage, which is often within a shorter time than thro
the normal audit and appeal processes. Finally, the IRS
created a pilot FTM program for tax-exempt borRisv. Proc.
2003-40, I.R.B. 2003-__; Rev. Proc. 2003-41, I.R.B. 2003- |
NON-COMPETITION AGREEMENT . The taxpayer
purchased an interest in a car dealership. As part of the
agreement, the seller agreed not to open or operate &
dealership within a certain distance. The initial agreement
entered into in 1990 but the sale did not close and

I'890 to 120 percent permissible range) and 4.85 to 6.46 percent
e(o0 to 110 percent permissible range) for purposes of
haetermining the full funding limitation under I.R.C. § 412(c)(7).
y®Jotice 2003-30, I.R.B. 2003-..
dy TIP INCOME . The taxpayer was a tax-exempt social club
twitéch had unrelated business income from food and beverage
ingsrvices provided to a small number of nonmember patrons.
f e wait staff received tip income from these services which
was included in the employee income subject to social security
tax. The IRS ruled that the taxpayer could claim the credit under
de.R.C. § 45B for the portion of employer social security taxes
paid with respect to employee tips received from both members
alsed nonmember&Kev. Rul. 2003-64, I.R.B. 2003-.
ax WITHHOLDING TAXES . The IRS has published new
Fagiome tax withholding tables on its website (www.irs.gov) for
llemployers to use in figuring how much federal income tax to
niiithhold from workers’ wages to reflect changes made by the
S asbs and Growth Tax Relief Reconciliation Act (H.R. 2), which
[vedesident Bush signed on May 28, 2003. The posted tables
uleontain the percentage method formulas used by payroll
Tdgrammers. The IRS expects to mail printed copies of
Fublication 15-T, which contains all the tables, to employers
t @ationwide by the third week of June. Employers are requested
igtb implement the new tables as soon as they can work them into
haseir payroll systems. Barring unusual circumstances, the
changes should be implemented no later than July 1, fRO3.
| 2003-69

ba|eS

ps NEGLIGENCE

vas CROP SPRAYING. The plaintiff was a cotton farmer with
n@field neighboring a rice crop owned by one of the defendants.

noncompetition agreement was executed because the sellgr Bisk rice field owner hired another defendant to aerially spray

not receive payment for the agreement. The dealership was r
in 1993 under similar terms but the sales agreement expr
stated that the earlier sale contract was terminated. The tax
argued that the second sales agreement was an extens
amendment of the 1990 agreement; therefore, 1990 law ap

Estid rice field with a herbicide. Soon after the spraying, the

}

splwintiff’s field showed signs of damage from the herbicide and
aytes plaintiff brought suit for negligence against the land owner
oraimdl the sprayer. The jury verdict found no negligence by the

bligdfendants. The plaintiff appealed, citing four errors of the trial

and the noncompetition agreement payments did not need
amortized. The court held that the 1990 agreement had
terminated; therefore, the 1993 sales contract was a new co

and I.R.C. § 197 required the noncompetition agreement t

fo &surt: (1) the admission as evidence of conclusions of the state
beRlant Board of insufficient evidence of cause; (2) failure to
ntregtlude a jury instruction that violation of crop spraying
D Ipegulations was evidence of negligence; (3) failure to include a
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jury instruction that the negligence of the crop sprayer \
chargeable to the land owner because the spraying was inhe
dangerous; and (4) admission of evidence of historical crop yi
in the area to show lack of damage. The court held (1)
conclusions of the state Plant Board should not have |
admitted as evidence because they were unduly prejudici
the jury and invaded the jury’s fact finding role; (2) the two jy
instructions should have been allowed as accurate stateme
law; and (3) the evidence of historical yields should not h
been admitted because there was no showing of compara
of land and conditions between the historical yields and
plaintiff’s field. McCorkle Farms, Inc. v. Thompson, 84
S.W.3d 884 (Ark. Ct. App. 2003)

STATE REGULATION OF
AGRICULTURE

WAREHOUSES. The plaintiff was a bean producer wh
contracted with a bonded warehouse to mill and market the b¢
with the price of the beans determined by the eventual salg
third party. The plaintiff sued for breach of contract, claimip

that the defendant warehouse had fraudulently concealed] t

the beans were used by the defendant to cover a short posit|
beans and thus determining the price. The defendant cla
that the beans were sold at a later date when the price wag
The jury had found (1) the defendant did appropriate the b¢
to cover the short position, (2) the price of the beans on |t
date, and (3) punitive damages. After the judgment, the plaifyt
sought indemnity from the state Commaodity Indemnity Acco
Program (CIAP) and received an amount equal to 90 perce
the jury compensatory award in exchange for assignment o

vaexpanded rural cell phone service and would be leased to other
epdyties for additional antennas. The defendant determined that
cldse cell tower had to be located on land zoned for exclusive
tifierm use and sought a permit for the tower construction. The
eplaintiffs owned the land on which the tower was to be built
alatad objected to the permit. The county denied the permit but
rghe permit was approved on appeal to the Land Use Board of
htdppeals (LUBA). The LUBA ruled that the county had
hveonsidered factors not enumerated in the statute, Or. Rev. Stat.
hiBtY15.275, and had failed to make findings of fact and law. The
tregatute provided that a non-farm use facility could be located
on EFU land “if the facility must be sited in an exclusive farm
use zone in order to provide the service.” The plaintiffs argued
that there was a reasonable alternative to the new tower in that
the cell phone system could be created using existing towers
and the new tower was not necessary for establishing the new
service. The defendant argued that its need to provide additional
leasing space for third party antennas necessitated the new tower.
OThe LUBA agreed with the defendant, ruling that the service
%poses of the tower could be established by the defendant
9% that the statutory factors had to be reviewed in light of those
%ﬂrposes The court disagreed, holding that the proper standard
_tdetermining whether a reasonable alternative existed was
Ofhi public service involved, the cell phone service, and that the
”18 sing of antenna space had to further that public service.
I88%ause the county board had not made specific findings on
%% issue, the case was remanded for those findBsnt
S v. Washington County, 63 P.3d 1261 (Or. Ct. App. 2003)
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judgment against the defendant. The plaintiff then sought
obtained an award of attorneys’ fees for the CIAP action.

defendant challenged the jury verdict as not supported by
evidence and excessive as to the punitive damages becau
punitive damages exceeded 50 percent of the assets g
defendant during trial. The court upheld the jury verdicts
supported by substantial evidence. The court also upheld
punitive damage award because of evidence that the defeng
employees were directed to falsify documents as to the plai
and in preparation for trial. The court upheld the amount of

punitive damage award because the defendant had transie

many assets prior to trial and the award was not excessive re

C

]-heEstate of Costanza v. Comm'r, 320 F.3d 595 (6th Cir. 2003)
#RY'g and rem’g T.C. Memo. 2001-12&gift) see p. 3Gupra.
Le thdmbell v. United States, 244 F. Supp.2d 700 (N.D. Tex.
f 2993)(transfers with retained interests) see psigta.

nt's

IN THE NEWS

the STARLINK LITIGATION . The deadline for filing the
&&n Loss Proof of Claim and Release for compensation under
athg non-Starlink Farmers Settlement (see supga) has been

5
ne

to the compensatory damages. Finally, the court reverse

fhdended 60 days, with a new due date of July 31, 2003. That is

award of attorneys’ fees for the CIAP action because the a]itiﬁ?? same due date as for the Property Damage Proof of Claim

did not constitute an effort to collect a judgment from
defendant. The court found that the CIAP action was part

separate state agency action which facilitated recovery of Ids

resulting from contracts with commodity warehouses, not
enforcement of judgment&riff, Inc. v. Curry, 63 P.3d 441
(Idaho 2003)

ZONING

EXCLUSIVE FARM USE. The defendant was
telecommunications company which wanted to establisha s

a

hand Release, which was not extended. The court opimdie,
HSarlink Corn Products Litigation, Docket No. 1403 (N.D. IlI.
2003), had contained authority for an extension. The only other
tHange was to drop the requirement for a map from FSA.
Application forms can be obtained from the website at www.non-
starlinkfarmerssettlement.com or by calling 1-888-833-4317.

bries
ide

of cell phone towers in the county. The towers were to pro
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AGRICULTURAL TAX AND LAW SEMINARS

by Neil E. Harl and Roger A. McEowen
August 12-15, 2003 Holiday Inn I-25, Fort Collins, CO

September 23-26, 2003 Interstate Holiday Inn, Grand Island, NE

Come join us for expert and practical seminars on the essential aspects of agricultural tax and law. Gain insight andingnderstan
from two of the nation’s top agricultural tax and law instructors.

The seminars are held on Tuesday, Wednesday, Thursday, and Friday. Registrants may attend one, two, three or all four days,
separate pricing for each combination. On Tuesday, Dr. Harl will speak about farm and ranch income tax. On Wednesday, Dr. H
will cover farm and ranch estate planning. On Thursday, Roger McEowen will cover farm and ranch business planning. On Fride
Roger McEowen will cover agricultural law developments for 2002-2003. Your registration fee includes comprehensive annotate
seminar materials for the days attended and lunch.

The seminar registration fees faurrent subscribersto theAgricultural Law Digest, theAgricultural Law Manual, or Principles of
Agricultural Law (and for multiple registrations from one firm) are $185 (one day), $360 (two days), $525 (three days), and $67(
(four days). The registration fees fwnsubscribers are $200, $390, $570 and $720, respectively.

October 23, 2003: “Farm & Ranch Income Tax”
by Neil E. Harl

October 24, 2003: “Farm & Ranch Estate and Business Planning”
by Roger A. McEowen

Spa Resort, Palm Springs, CA

Registrants may attend one or both days. The registration fee includes comprehensive annotated seminar materials for the
attended which will be updated just prior @ seminar. The seminar registration feestiorent subscribersto the Agricultural Law
Digest, the Agricultural Law Manual, or Principles of Agricultural Law (and for each registrant for multiple registratioosdrfimm)
are $185 for one day and $360 for both days. The registration feeménobscribers are $200 for one day and $390 for both days.
Registration brochures will be mailed to all subscribersin addition, complete information and a registration form are available
now on our web site at http://www.agrilawpress.com. For more information, call Robert Achenbach at 1-541-302-1958, or e-mail 1
robert@agrilawpress.com

* * * *

SEMINAR IN PARADISE
“Farm Income Tax and Estate and Business Planning” by Dr. Neil E. Harl and Roger A. McEowen
January 5-9, 2004 Waikoloa Beach Marriott Resort, Big Island of Hawaii
We are beginning to plan for another “Seminar in Paradise” in Hawaii in January 2004, if there is enough interest. Thewseminars
from 8am to Noon each day. The Monday and Tuesday seminars will cover Farm Income Tax; the Wednesday and Thursday semil
will cover Farm Estate Planning; and the Friday seminar will cover Farm Business Planning. The registration fees ai$éds for
subscribersand $695or nonsubscribers.  Early registrants will be able to pay a non-refundable (unless we cancel) deposit of $100 in

exchange for a $50 reduction of the registration fee. If you are interested and want more information, call Robert ai9%58le8@2- 1
mail at robert@agrilawpress.com.
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